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Chapter 1

Introduction

Brief History

Act 158 of the 1987 Regular Session of the Louisiana Legislature established the
Sentencing Commission. The commission’s original focus was to develop Felony
Sentencing Guidelines that ensured similarly situated offenders were treated
similarly and that the penalties imposed were proportionate to the crime
committed. The guidelines were to be developed by the Sentencing Commission,
subject to oversight by the House Committee on the Administration of Criminal
Justice and Senate Committee on the Judiciary “C,” and promulgated under the
Administrative Procedures Act, as part of the Louisiana Administrative Code.

During the 2008 Regular Session of the Louisiana Legislature, two bills were
passed that essentially restructured the Louisiana Sentencing Commission. Act 916
reduced the size and redefined the voting membership of the commission. Act 629
redefined the responsibilities of the commission. Generally speaking, Act 629
broadened the research mandate of the Louisiana Sentencing Commission, and
refocused its efforts with a greater emphasis on outcomes rather than the act of
sentencing itself. The new research mandates not only require an examination of
the statutes and policies related to sentencing but also as to how those provisions
and other laws relate to the use of correctional programming designed to facilitate
offender re-entry. They also aim to reduce recidivism and to evaluate these
sentencing structures within the context of the resulting outcomes.



Current Statutory Mandate and Report

The Louisiana Sentencing Commission is required by R.S. 15:321 (I) to report
every two years, presenting its work to the Governor, the chairman of the House
Committee on the Administration of Criminal Justice, the chairman of the House
Committee on the Judiciary and the Senate Committees on the Judiciary B and C.
The initial report of the Commission was submitted on March 1, 2010. To fulfill
its statutory requirement, the commission respectfully submits this, the second
report of the Louisiana Sentencing Commission, to the Governor and Legislature.

The present report is the product of two years of effort without funding or external
financial support. It could not have been accomplished without many man-hours
graciously contributed by its members as well as numerous prosecutors, members
of the defense bar, the Louisiana Public Defenders Office, judges, law enforcement
officials, corrections staff and Sheriffs. Special mention is due to several
organizations which have contributed time and resources to this effort, for which
the Commission owes a deep debt of gratitude. These include:

Louisiana Department of Public Safety and Correction

Louisiana Commission on Law Enforcement and the Administration of
Criminal Justice

Louisiana Fifth Circuit Court of Appeal
Louisiana Association of Chiefs of Police
Louisiana Sheriffs’ Association

Louisiana District Attorneys’ Association
Louisiana District Court Judges Association
Louisiana Judicial College

PEW Center on the States

VERA Institute of Justice



as well as other organizations and individuals too numerous to mention. Please
note that inclusion on this list does not in any way constitute an endorsement by
the organizations named of any particular recommendation of the Commission or
of the recommendations as a whole.

The business model adopted by the Commission is to work closely in conjunction
with everyone involved in the criminal justice system so that reform can be made
as a community effort rather than recommendations from an isolated body. The
Commission also determined that, to the extent possible, its recommendations
would be data driven and based on “best practices” from around the nation,
modified to fit the unique environment of the Louisiana Criminal Justice System.
Even then, the recommendations are to be “vetted” through our criminal justice
partners before final consideration.

Commission Profile

The Louisiana Sentencing Commission was created under the jurisdiction of the
Louisiana Commission on Law Enforcement and the Administration of Criminal
Justice within the Office of the Governor.

Membership

The Commission is comprised of 20 members, 16 of which are voting members
with the remaining 4 serving as non-voting members. The voting members are:

Legislative Members

. A member of the House of Representatives appointed by the Speaker of the
House;



. The Chairman of the House Committee on the Administration of Criminal
Justice;

. One member of the Senate appointed by the President of the Senate;

. The Chairman of the Senate Committee on the Judiciary C;

Members Appointed by the Governor

. One District Attorney;

. President of the Louisiana District Attorneys Association;
. The State Public Defender;

. One Attorney specializing in criminal defense;

. One Sheriff;

. President of the Louisiana Sheriffs’ Association;

. President of the Louisiana Association of Clerks of Court;
. One Judge of the Court of Appeals;

. Three District Court Judges having criminal experience, at least one of
which must be active;

. One member selected from a list of three nominees submitted by the
Louisiana Chamber of Commerce;

. One Louisiana citizen who is not an attorney, nor formally associated with
the criminal justice system, and who is a victim of a felony crime, from a list of
three names submitted by Victims and Citizens Against Crime, Inc.



Members Appointed by the Chief Justice

. One Justice of the Louisiana Supreme Court

The non-voting members are:

. A representative of the Louisiana State Law Institute as designated by its
president;
. A representative of the Louisiana Commission on Law Enforcement as

designated by its chairman,

. The Secretary of the Department of Public Safety and Corrections or his
designee;

. A professional holding a doctorate degree in a social science or criminal
justice as appointed by the Governor.

The members of the Commission as of February 2014 are:

* Denotes a voting member

*Babin, Ricky Lamar, Chairman District Attorney, 23" 1DC
*Ballay, Charles District Attorney, 25" IDC
*Barkerding, Robert Russell, Jr. Citizen (Victim Representative)
*Cazes, Mike Sheriff, West Baton Rouge Parish,

President of the Louisiana Sheriffs’
Association—now permanent
designee

*Champagne, Gregory C. Sheriff, St. Charles Parish



*Daniel, Louis R.
*Dorsey, Yvonne
*Dugas, David
*Dixon, James T., Jr.

*Graffeo, Mark

*Guidry, Greg G.

Joseph, Cheney C., Jr.

*Kostelka, Robert

Le Blanc, James M.

*Lopinto, Joseph P., III

Vacant

*McCallum, Jay B.
*McDonald, James Michael
Mehrtens, Robert

*Moreno, Helena

*White, Laurie

District Court Judge, 19" JDC
Senator

Defense Bar

State Public Defender

Clerk of Court, President of the
Louisiana Association of Clerks of
Court

Associate Justice, Supreme Court of
Louisiana

Law Institute

Chairman, Senate Committee on the
Judiciary C

Secretary, Department of Public
Safety and Corrections

Chairman, House Committee on
Criminal Justice

Professional

District Judge, 3" JDC

Judge, 1 Circuit Court of Appeal
LCLE

Member of the House

Judge, Orleans Criminal District
Court



The Commission is now fully established and is proceeding with the tasks assigned
to it under R.S. 15:321. During this two year period, the Commission focused on
analyzing of sentencing outcomes with a view toward examining ways in which
evidence based practices might be incorporated into Louisiana’s sentencing
structure. This effort is undertaken in conjunction with the Louisiana Department
of Corrections at the state level, and the Sheriffs of Louisiana who operate the local
correctional systems. Significant efforts are currently underway within both state
and local corrections to improve correctional outcomes. The work of the Louisiana
Sentencing Commission will complement these efforts and will be carried out in
cooperation with the state and local correctional authorities.

Beginning with the 2012 Term and continuing with additional refinements the
Sentencing Commission formalized the process utilized to develop its
recommendations. The Commission is divided into committees that cover the
major points in the sentencing process. These committees meet and identify issues
for examination for the upcoming term. The issues are then assigned to teams,
composed of Commission members and subject matter experts that work on very
specific areas. Issues are further refined by the teams and the basic research
conducted. After due consideration and examination of the available evidence, the
teams report their recommendations to the full committees. The committees then
review the recommendations and the evidence, and if the recommendation looks
promising, it is passed to the full Commission. The Commission then further
refines the recommendations based on the evidence and the expertise of the
members and advisory members, and if the recommendation shows promise, the
Commission sends it for vetting through our criminal justice partners, which
include the Louisiana Association of Chiefs of Police, the Louisiana Sheriffs’
Association, the Louisiana District Attorneys’ Association, the District Court
Judges Association, state and local Correctional officials, and various victims
groups among others. The purpose of the vetting process is to determine whether
or not the proposals have merit when viewed from the perspective of those directly
impacted by them, and to further refine those recommendations by eliminating
elements that may have unintended consequences, and crafting them to best fit
within the framework of actual practice. After the vetting process, the
recommendations are further refined by the committees and presented to the full
Commission for final action. This process is utilized to ensure that the Commission



considers all available evidence and receives comment from as many view points
as possible prior to final consideration.
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Chapter 11
2013 Term

The 2013 Term of the Louisiana Sentencing Commission was a period of
monitoring the implementation of past recommendations, making adjustments to
improve performance, and consideration of long term issues relating to the
reduction of recidivism and reducing costs while improving public safety. The
Commission reorganized its working committees to cover the term’s research
agenda, covering the major areas of responsibility. The committees were further
subdivided into teams to address specific issues and projects. As the Sentencing
Commission operates with no budget, the process relied heavily on the volunteer
efforts of Advisory Members representing every aspect of the Louisiana Criminal
Justice System. These individuals, along with the members of the Commission,
and staff from the Louisiana Commission on Law Enforcement and the
Administration of Criminal Justice, the Louisiana Department of Corrections, and
the Fifth Circuit Court of Appeal accomplished most of the work reflected in the
recommendations. Substantial technical assistance was received from the PEW
Center on the States’ Public Safety Performance Project and, through their good
offices, the VERA Institute for Justice’s Center on Sentencing and Corrections.

Also during this term, the Commission was selected by the Bureau of Justice
Assistance of the U.S. Department of Justice to participate in the Justice
Reinvestment initiative. Participation in this project results in the receipt of a
limited amount of funding which is used to devise data-driven approaches to
criminal justice reform designed to generate cost savings that can be reinvested in
high-performing public safety strategies. The Vera Institute of Justice is the
technical assistance provider for the project.

Areas of Concentration

During the 2013 Term, the Louisiana Sentencing Commission examined the
implementation of the prior recommendations of the Commission that were
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adopted as law or policy as well as the position of current law relative to how it
affected public safety and the operation of the criminal justice system. The first
effort focused on two general areas, the operation of problem solving courts and
supporting correctional programming, and electronic monitoring/home
incarceration. The second effort focused on identifying the large scale factors that
drive the Louisiana correctional system and their effect on recidivism. Generally,
the Commission was examining ways to:

e Ensure available prison space for violent and high-risk offenders

e Increase offender accountability and reduce recidivism

e Improve the transparency of the system for victims and all other parties to a
criminal conviction

e Improve Louisiana’s taxpayers’ return on its investment in the correctional
system by increasing efficacy and reducing recidivism

The first step was to examine the data related to the sentencing and correction of
felony offenders in the state. In examining the correctional population and
associated costs, it was determined that a more careful examination of how the
system dealt with drug offenders would prove beneficial.

Focus Issues

Issues related to the Prior Recommendations
First Issue: During the 2011 Term, the Commission examined the issue of

electronic monitoring and determined that additional information was needed
before any recommendations could be made. The Commission sought and received
authority for the Department of Public Safety and Corrections to collect basic
information relative to the implementation of electronic monitoring in the state.
Despite efforts to collect the necessary data, the information was slow in coming,.
This work was continued through the present Term.

The Response: During the 2012 Term, the Commission received a study resolution
(HCR 113) to further examine the issue, and redoubled efforts were made to
collect the necessary data. The Commission submitted its report on the data
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received to the Legislature for the 2013 Regular Session. A copy of the report is
contained in Appendix A.

The Result: In conducting the analysis of the available data, the Commission made
the following findings.

e There is a population of offenders who would benefit from a sentence to
home incarceration with electronic monitoring. Generally, this would be an
appropriate option for the consideration of the Court for offenders who were
sentenced to imprisonment for a fixed term of years when the sentence was
suspendable, who were not convicted of a crime of violence as defined in
R.S. 14:2 (B) or a sex crime as defined in R.S. 15:541, and have a low risk
score on a validated risk assessment instrument. It should be used in
conjunction with supervision that includes, where appropriate, a treatment
component. It should not be utilized for offenders where the first sentence of
choice is probation, unless the Court finds specific reasons for doing so.
There is also a second population where the use of such technology may be
appropriate: Offenders under probation, parole, or other supervision status
that are in danger of recidivism due to their failure to follow the conditions
of their release. Beyond these general statements, the Commission cannot
make more specific recommendations without additional data.

e The District Attorney should be a significant participant in both the design
and execution of any screening process for the use of such technology at
sentencing.

e The Commission is making efforts to strengthen the data collection
mechanism.

e The Commission is developing basic standards for home incarceration based
on best practices and the experiences of other southern states.

e Based on the additional data collection and the development of basic
standards, the Commission is working on future recommendations for the
structuring of home incarceration as a viable option at sentencing and
supervision on a statewide basis.

Second Issue: The successful model of the Drug Courts in Louisiana has given rise
to consideration of expanding the use of problem solving courts in general when it
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could be accomplished in a cost effective and effective manner. During the 2013
Term the Commission made two significant efforts in this regard.

The Response I: During the 2013 Regular Session, legislation was developed by
the Honorable Joseph Lopinto, Chairman of the House Committee on the
Administration of Criminal Justice and member of the Sentencing Commission, to
create a special provision within the Drug Court statute for Sobriety Courts.
Several such courts were already in operation in the state and had proven
successful in reducing recidivism among OWI offenders. Representative Lopinto’s
proposal would create a statutory framework through which local jurisdictions
choosing to establish Sobriety Courts could do so. The Commission endorsed his
efforts.

The Result: The proposal developed in HB 424 became ACT 388 of the 2013
Regular Session, permitting OWI (R.S. 14:98) offenders to be sentenced through a
drug court model and made adjustments to the administrative proceedings
accordingly.

The Response 2: A second area where problem solving courts and specialized
programming was deemed appropriate is mental health. The criminal justice
system is experiencing an increase in the number of defendants presenting serious
mental illness, a subset of which includes individuals whose involvement in the
criminal justice system is largely due to an underlying mental health issue.
Working with the Louisiana Department of Health and Hospitals, Office of
Behavioral Health, the Commission sponsored a Community Mental Health
Program in the Lafayette area on a pilot basis. This was accomplished without
additional funding from the state, except for the Medicaid support for which the
offenders qualified. This program involved assessment, referral, and some
treatment components furnished by the Lafayette Parish Sheriff’s Office, an
extension of the Drug Court section of the 15" JDC to accommodate mental health
court, and treatment services provided through the Office of Behavioral Health and
its contractors. The Louisiana Department of Corrections provided significant
assistance through the assignment of specialized caseloads within the Division of
Probation and Parole, as well as support from the Department’s Reentry and
Medical Services sections. Generally the design involved the mental health
screening of arrestees at booking or as soon thereafter as practical. Then offenders
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could be referred to mental health court in much the same manner as for Drug
Court, or receive treatment while in jail, or community based treatment where
appropriate in conjunction with supervision or other programming. The plan also
called for the referral of persons returning to the Lafayette area from state prison,
who had mental health issues. This would be accomplished by transferring the
offender from the prison to the jail facility at an appropriate point prior to their
release date so that programming could begin. A grant was obtained to support an
evaluation of the program by the LSU School of Social Work.

Issues reported from the field

Four issues came to the Commission from specific concerns encountered by
criminal justice agencies in performing their functions: The process of bail and
pretrial release, fines and fees associated with the criminal justice process, the
complexity and structure of the Operating a Vehicle while Intoxicated (R.S. 14:98)
statute, and the increasing the information available to the Court at time of
sentencing.

First Issue: The proper structuring of pretrial status is of high importance to the
proper functioning of the Courts as well as public safety. Louisiana has a complex
network of statutes governing bail and pretrial release. Some jurisdictions have
reported difficulty in collecting bail when forfeited, and others had adopted a
robust system of pretrial services designed to reduce pretrial incarceration while
reducing failure to appear. These issues were addressed separately.

The Response: Relative to the structure of bail, a workgroup was formed under the
Front End Committee to deal with bail reform, led by representatives from bail
collection units within two major District Attorneys’ Offices. After much study,
the workgroup developed a comprehensive set of recommendations to revamp the
legal structures relating to bail and bond for pretrial release. These
recommendations were adopted by the Commission and forwarded to the
Legislature for consideration.

The Result: Due to the complexity of the issue and the nature of the
recommendations, this matter was referred by the Legislature to the Louisiana Law
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Institute for further study and recommendations. The Commission is continuing to
work on these issues in partnership with representatives from the bail industry, so
that future recommendations can be developed which cause the least possible
disruption to the system.

The Response: Relative to the provision of pretrial services, the Commission
examined the structure of the pretrial services unit currently in operation in New
Orleans. The Commission developed a set of permissive standards that could be
utilized by local jurisdictions seeking to establish such services in their area. The
goal of the standards was to provide for a level of uniformity in line with best
practices as pretrial services developed across the state.

The Result: No statutory framework for the development of pretrial services was
adopted; however, the basic standards remain for jurisdictions seeking to develop
such a program in their area for their general guidance.

Second Issue: Louisiana currently has a large and complex network of fines and
fees associated with various aspects of the criminal justice process. There is
concern in the criminal justice community on two fronts. First, the amount of fines
and fees associated with conviction and the level to which they are suspended due
to the inability of the defendant to pay. Second, the collection of fines and fees that
are ordered by the Court is not currently tracked on a comprehensive basis.

The Response: The Commission undertook a study of the fines and fees currently
applicable under Louisiana law. The primary recommendation of the work group
after surveying the fines, fees, and costs collection process around the state was to
recommend that the Supreme Court, through its Judicial Council, consider the
adoption and maintenance of a unified fines, fees, and costs database to serve as a
common reference point for all courts. A secondary recommendation was that each
district court considers examining ways to implement systems to assess collection
rates as a function of the amount assessed of each individual defendant relative to
the amount collected from each defendant. A survey was conducted by the
Division of Probation and Parole of fines, fees and court costs to provide a factual
basis for future consideration of the issue. A prototype database was also
developed for consideration in the development of a future system to track fines,
fees, and their collection. A copy of the report is available in Appendix B.
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The Result: The study and recommendations were transmitted to the Supreme
Court of Louisiana for its consideration and any action the Court may deem
appropriate.

Third Issue: Louisiana’s current law relative to Operating a Vehicle while
Intoxicated (R.S. 14:98 and related statutes) is both lengthy and complex. Because
of its arrangement, the statute is difficult to utilize in application to specific cases.

The Response: The Commission developed a workgroup to examine this issue
under the Front End Committee, working in conjunction with representatives from
the Highway Safety Traffic Commission and various victims groups including
Mothers Against Drunk Driving. The goal was to reorganize the statute to make it
simpler to implement without making significant modifications to the penalty
structure. Where modifications were recommended to the penalty structure, it was
done for purposes of consistency.

The Result: Recommendations were made to the 2013 Regular Session for the
restructuring of the OWI statutes; however, due to the complexity and length of the
proposal, and that the 2013 Regular Session was a budget session, it was
recommended that it be considered the following year where more time was
available for due consideration.

Fourth Issue: Judges from the 22" JDC indicated a desire to include the results of
a scientifically valid risk assessment instrument among the information available to
and considered by the Court at the time of sentencing. Risk Assessment has proven
beneficial in the operation of the state’s correctional system, where it is utilized by
the Department of Corrections for both institutional and supervision populations in
determining security and treatment needs, and as a consideration in Parole. The use
of risk assessment at sentencing is a more difficult matter, but has been
accomplished in some states, particularly Virginia. From the outset it was clear that
risk assessment could never be determinative in sentencing, but could only be
additional information considered by the Court along with other salient sentencing
factors.

The Response: After consultation with the judges of the 22" JDC the Commission
decided to recommend the adoption of risk assessment at the sentencing stage of
the criminal justice process on a pilot basis in that JDC. It was further
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recommended that the results obtained from the pilot effort be evaluated with
respect to both public safety and the effect on recidivism.

The Result: The recommendation proposed by the 22" JDC was adopted in the
2013 Regular Session and became ACT 347 of 2013.

Issues related to specific statutes

The Commission was requested to study issues with two specific statutes:
Attempted Theft [R.S. 14:27 D (2) (¢) (i)] and Simple Escape from a work release
facility [R.S. 14:110 B (1)].

First Issue: When revisions were made to R.S. 14:67 relative to valuation in
determining penalty and felony status, a corresponding change was not made for
attempt. The result of this was a more serious penalty for attempted theft of more
than $300 but less than $500 than the underlying completed offense.

The Response: The Commission recommended that R.S. 27 D (2) (c) (i) be
modified to reflect the valuation contained in the underlying statute.

The Result: The recommendation was considered by the Legislature, resulting in
the adoption of ACT 240 of the 2013 Regular Session.

Second Issue: Simple escape is generally considered a serious offense as it often
involves danger to correctional personnel in the attempt. As such the penalty was
made to run consecutive to any other sentence. The specific situation relative to
inmates in a work release program typically involves a “walk off” or failure to
return, and does not involve risk to correctional staff. At the request of the Sheriffs
operating work release programs, the Commission examined this issue.

The Response: After due consideration of the factors involved in the offense, the
Commission recommended that this specific version of simple escape not be
automatically made consecutive, but left within the discretion of the Court based
on the facts of the case.
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The Result: The Legislature considered the recommendation of the Commission,
and approved HB 349 which became ACT 152 of the 2013 Regular Session.

[ssues related to sentencing and release of drug offenders

The Issue: There is much discussion both in Louisiana and the nation as to the
most effective way to deal with drug offenders. Drug offenders account for a
significant portion of the persons sentenced to prison each year. Historically about
35% of Louisiana’s prison admissions each year are drug offenders (33% in 2012
representing 5,924 individuals). The average sentence of incarceration in 2012 for
this population was 4.69 years (through September 2012). Some areas of the state
have Drug Court programs while others do not. In some of the areas that do have
Drug Court programs the number of persons who can be admitted is limited by the
available resources. Drug Court programs in Louisiana have an excellent record in
preventing recidivism. The issue then is how to expand the availability of Drug
Court programs in the state or failing that how to make effective drug treatment
more readily available to the Courts as a sentencing option. A second and related
issue is how to provide drug treatment services to persons currently incarcerated in
a more cost effective manner.

The Response: The Commission studied the issue and recommended the creation
of a network of drug treatment services through the Louisiana Department of
Corrections within existing resources, and making that network available to the
Courts as a sentencing option, under appropriate circumstances. The preservation
of public safety was of paramount concern in these deliberations. The Commission
realized that not all drug offenders are simply drug offenders, but have other
serious criminal conduct in their past. For this reason, persons having prior
convictions for Crimes of Violence or Sexual Offenses would not be eligible. The
option would only be available to persons being sentenced for drug possession
charges or possession with intent to distribute charges when the amount of
controlled dangerous substances is small. Further, in placing an individual
defendant in such a program, the District Attorney should give approval prior to
any such consideration, in much the same way as the prosecutor serves the role as
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“gate keeper” for the Drug Court programs. Finally, if all of the foregoing
conditions are met, the Court would need to make certain specific findings:

e The defendant suffers from an addiction to a controlled dangerous
substance;

e The defendant is likely to respond to the substance abuse probation program;

e The available substance abuse probation program is appropriate to meet the
needs of the defendant;

e The defendant does not pose a threat to the community, and it is in the best
interest of justice to provide the defendant with treatment as opposed to
incarceration or other sanctions.

These findings would be supported by a professional evaluation, performed by an
authorized evaluator utilizing standardized testing and evaluation procedures that
have proven validity, prior to the actual use of the sentencing option. The cost of
the evaluation, testing and treatment should be borne by the defendant, or if
indigent, suitable public service work be performed.

In order to protect the integrity of the Drug Court programs, the Commission
recommended that a defendant not be eligible for this program if the individual has
participated in or declined participation in a Drug Court program. This
recommendation was to prevent defendants from deciding which program to enter
based on a perceived advantage.

In addition to this substance abuse probation program available to the Court, the
Commission further recommended a substance abuse conditional release program
for those already incarcerated. As with the probation program, the Commission
recommended that the offender meet certain specific requirements for eligibility:

e The offender is willing to participate in the program;

e The offender has been convicted and is serving a sentence for a first or
second offense of possession or possession with the intent to distribute a
controlled dangerous substance;

e The offender has no convictions for a Crime of Violence or a Sexual
Offense as defined by law;

e The offender has not previously been release pursuant to this program;
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e The offender has served at least two years in actual physical custody and is
within one year of his release date.

As with the probation program, the eligible offender should be evaluated for both
substance abuse as well as mental health issues prior to any final determination. In
this case the determination is made by the Secretary of Public Safety and
Corrections, who, like the court is required to consider a number of factors
including:

e The danger the offender poses to the community or to a specific individual;
o Any gang involvement of the offender while in custody;
o The offender’s custody classification;
o Risk of violence;
o Auvailability of sufficient supervision resources to appropriately
manage the particular offender.
e A suitable release plan for the offender;
o Aftercare plan;
o Availability of appropriate treatment;
o Opportunities for employment;
o An approved residence plan;

If the Secretary determines that the offender is a suitable candidate for the
program, the offender must successfully complete a residential substance abuse
program of sixty to one hundred twenty days in facility that meets the criteria of
the Department and is appropriate for his risk/needs assessment as determined by
the validated assessment tool in use by the Department. If the offender fails to
successfully complete the program, he is returned to prison for the remainder of his
sentence. If the offender successfully completes the program he may be released on
intensive supervision, including random drug and alcohol testing, and if deemed
necessary by the Secretary electronic monitoring.

The Result: The Legislature considered the recommendation and approved HB 442
which became ACT 389 of the 2013 Regular Session.
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Result of the Recommendations of the 2013 Term

The recommendations of the 2013 Term of the Louisiana Sentencing Commission
were communicated to the Governor and members of the legislature. As a result,
all of the recommendations were converted into bills for consideration during the
2013 Regular Session. After due deliberation, the legislature deferred some and
refined other of the recommendations, passing five bills related to the
recommendations of the 2013 Term of the Louisiana Sentencing Commission. The
resulting ACTs are appended to this report (Appendix C).

HB 189 Attempted Theft ACT 240
HB 349 Simple Escape ACT 152
HB 367 Pretrial Services Deferred
HB 424 Sobriety Courts ACT 388
HB 442 Drug Treatment Probation and release ACT 389
SB 94 Risk Assessment at Sentencing (pilot) ACT 347
SB 179 Bail Reform Deferred
Study Resolution to the

Louisiana Law Institute
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Chapter III

2014 Term

The 2014 Term continued the work of the previous Terms and addressed some of
the long range issues previously identified and referred back to the Commission to
further study.

Areas of Concentration

During the 2014 Term, the Louisiana Sentencing Commission continued its
examination of the operation of the network of law and policy governing
sentencing practices in the state and how they affect the operations of the
correctional system. This term’s effort focused on examining the impact of
minimum mandatory sentence provisions on the effectiveness of the criminal
justice system, streamlining the system to make more resources available for the
job of correction and protecting public safety, and expanding the use of promising
approaches to the issue of re-entry. Specifically, the Commission is exploring ways
to:

e Allow appropriate discretion within the criminal justice system to permit
sentences more responsive to the facts of individual cases

e Eliminate unnecessary expenditures through consolidation and
streamlining of services allowing for greater investment toward the
primary job of correction

e Expand the use of promising re-entry strategies to reduce recidivism

e Initiate work on long range strategies to improve offender outcomes

Focus Issues
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Issues related to the Sentencing Process
First Issue: The growth of minimum mandatory provisions and the need for

discretion in the sentencing process. During the 2011 Term, the Commission
identified the number of minimum mandatory sentencing provisions in the law as a
major factor in the growth of the Louisiana prison population. It was noted that
these provisions while very appropriate in certain types of crimes, may overly
restrict the flexibility of the system in dealing with specific cases arising under
other statutes. Minimum mandatory sentencing provisions are those where the
statute specifies a minimum term of incarceration and provides that the sentence is
to be imposed without benefit of probation, parole, or suspension of sentence. In
some instances the facts of the case do not justify such a penalty or the nature of
the offender is such that a longer term of imprisonment is needed, but with the
possibility of examining case at some point to see what progress the offender has
made toward reformation. In the latter instance the longer term of imprisonment is
available should the offender not prove responsive to correction, but the option
exists to allow non-violent, non-sex offense, and non-habitual offenders the
possibility of serving the remaining term on supervision. The longer period of
supervision increases the likelihood of successful re-entry when accompanied by
appropriate programming faithfully executed. This also allows the Department of
Corrections to utilize its incarceration capacity for the high-risk, violent and
predatory offenders while freeing additional resources to build the capacity for
successful re-entry and the reduction of recidivism.

In the 2012 Term, the Commission recommended allowing minimum mandatory
penalties to be waived in whole or in part as part of a pre or post sentence
agreement. The procedure excluded Crimes of Violence or Sexual Offenses as
defined by law. Because the ability to waive minimum mandatory provisions is
subject to an agreement, the District Attorney, Defense, and the Court must concur
in doing so.

During the 2014 Term, the Commission examined the possibility of expanding the
eligible offenses to include those crimes of violence that are not elementally
violent, but can be violent depending on the facts of a particular case. The
Commission also reviewed a proposal adopted in Georgia that permits the Court to
waive minimum mandatory penalties in whole or in part under certain conditions.
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The Response 1: The Front End and Release Mechanisms workgroups were
assigned to work on this issue together as it involves both sentencing and release.
The group was tasked with 1) identify how other states have addressed the issue of
putting limited discretion with the prosecutor and sentencing court without
sacrificing their minimum mandatory structures and their effect on offender
outcomes; and 2) reviewing the complex set of issues involved with those closest
to the cases and the victims to determine whether such changes would fit within
the realities of the Louisiana criminal justice system and serve to improve
outcomes. As the numbers of minimum mandatory sentencing provisions have
increased over time in a large number of states, some have developed ways to
restore an appropriate level of discretion to the system without harm to the intent
of the original statutes. Pennsylvania and New Jersey both had unique solutions. In
Pennsylvania, under certain of their minimum mandatory provisions the
prosecution is required to provide notice in the accusatory instrument that the state
intends to proceed under the minimum mandatory provisions of the statute. If no
such notice is given, the court is relieved from the mandatory provisions in
sentencing in that specific case. New Jersey took a different approach by allowing
the prosecutor under certain circumstances to waive the minimum mandatory
provisions as part of a plea agreement or a post-conviction agreement. The two
workgroups then met with representatives of the District Attorneys and Sheriffs to
perform a statute by statute review in an effort to determine which, if any, of
Louisiana’s minimum mandatory provisions could be improved by the restoration
of discretion in specific types of cases and how that discretion may best be
structured. Both groups thought a limited return of discretion would be of benefit
in certain types of cases and that it would best result would be derived from the
New Jersey model. This model would give the prosecutor additional tools to work
with in obtaining an appropriate plea or information for the prosecution on more
serious offenders. It is logical to place the discretion with the prosecutor in the first
instance as it is the prosecutor who is most familiar with the facts of the case, the
criminal characteristics of the offender, and knows first-hand the views of the
victim and the impact of the crime. This is the reasoning that gave rise to the
recommendation made during the 2012 Term.

The resulting recommendation would allow the waiver of a minimum mandatory
penalty or benefit restriction in whole or in part subject to a pre or post sentence
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agreement. This recommendation was limited to those offenses that had not been
designated as a Crime of Violence in R.S. 14:2 (B), defined in Part 2, Subparts A,
A-1, or A-2 of Title 14 of the Louisiana Revised Statutes, punishable by a sentence
of life imprisonment without benefit of parole, probation or suspension of
sentence, or a sex offense as defined in R.S. 15:541. The issue for consideration
during this Term was allowing those offenses in R.S. 13:2(B) that are not
elementally violent to be eligible for consideration for waiver.

The Result 1: After a detailed examination of the statutes, the Commission decided
to recommend allowing offenses listed in R.S. 14:2(B) as Crimes of Violence to be
considered for waiver provided the District Attorney, Defense, and the Court
agree, except for the following elementally violent offenses:

R.S. 14:28.1  Solicitation for murder
R.S.14:30  First degree murder

R.S.14:30.1 Second degree murder

R.S. 14:31 Manslaughter

R.S.14:34.6  Disarming of a peace officer

R.S. 14:34.7 Aggravated second degree battery
R.S.14:37.1  Assault by drive by shooting

R.S. 14:37.4  Aggravated assault with a firearm
R.S. 14:42 Aggravated rape

R.S.14:42.1 Forcible rape

R.S. 14:43 Simple rape

R.S. 14:43.1  Sexual battery

R.S.14:43.2  Second degree sexual battery
R.S. 14: 43.5 Intentional exposure to AIDS

R.S.14:44  Aggravated kidnapping
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R.S.14:44.1 Second degree kidnapping

R.S. 14:46.2 Human trafficking

R.S5.14:46.3  Trafficking of children for sexual purposes
R.S.14:51 Aggravated arson

R.S. 14:62.8 Home invasion

R.S. 14:64 Armed robbery

R.S. 14:64.4 Second degree robbery

R.S. 14: 64.3 Armed robbery-use of firearm

R.S. 14:64.2 Carjacking

R.S. 14:78.1 Aggravated incest

R.S. 14:93.2.3 Second degree cruelty to a juvenile
R.S.14:128.1 Terrorism

The remainder of the offenses listed in R.S. 14:2(B) would be eligible for
consideration. The other limitations in the original proposal would remain intact.

Response 2: The Commission was also asked to examine a second approach to the
issue of minimum mandatory penalties that is similar to what is found in portions
of Federal Law, and specifically examining the Georgia statute recently passed in
that state to address the same issue of allowing appropriate flexibility in the
process to be more responsive to the facts of a particular case. The major
difference between this recommendation and the preceding one is that here the
decision to waive the minimum mandatory penalty in whole or in part is made by
the Court, subject to certain specific findings as opposed to pursuant to a pre or
post sentence agreement.

Result 2: The Commission approved a recommendation that consideration be given
to a modification whereby the Court may sentence a defendant convicted of an
offense subject to a minimum mandatory penalty or benefit restriction, to a lessor
penalty if the Court finds by substantial and compelling reasons on the record that
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the imposition of the sentence provided in the penalty provisions for the offense
would result in substantial injustice to the defendant, and the defendant would not
pose a threat to public safety. In making this determination, the Court should
consider the nature of the offense, the criminal history and character of the
defendant, and the likelihood of successful rehabilitation. Such authority should
not be extended to a defendant who has been convicted of a crime of violence or a
sexual offense as defined by law, or who has a prior conviction for the same or
similar offense during the ten year period prior to the offense giving rise to the
current conviction, or when the conviction involves the intentional use of a firearm
in a manner that causes physical injury, or in cases where the defendant is the
leader or central figure in a continuing criminal enterprise.

Issues related to specific statutory formulations

The Commission examined two specific areas relative to their statutory
formulation. The first is the OWI statutes, where the goal was to simplify the
statutory scheme so that it will be easier for the Court to apply without making
recommendations that would significantly modify the penalties. This was largely a
task of reorganization, with only minor recommendations for penalty adjustments
to make the statute more consistent. The second area is the Theft statutes. In this
case the objective was to create more categories so that very large thefts could be
handled more appropriately, and to provide more precise limits for lower dollar
value thefts. Also, theft statutes that are substantially similar to the general theft
statute as regards penalty and elements, and are seldom if ever used were identified
for elimination so as to simplify the overall scheme.

Issue 1- The primary issue related to the OWI statute is the length and complexity
of the statute itself, making it difficult for the Court to find all of the applicable

provisions for a particular case. The issue, then, is largely a matter of organization
and separation to improve the application of the law by making it more accessible.

Response 1- The Front End committee convened a workgroup to address the OWI
issue in conjunction with the Highway Safety Commission, Mothers Against
Drunk Driving, OWI prosecutors, and Judges representing the City courts where
most OWI offenses are tried. The lengthy and complex statute currently in effect
did not lend itself to a reduction in size and still retain the highly granular

28



provisions desired. The workgroup focused its attention on reorganizing the
existing statutory provisions, making it easier for the Courts and prosecutors to
apply the law. The workgroup also considered a range of minor revisions to the
penalties associated with various aspects of the statute, in a general effort toward
consistency within the statute.

Result 1- The workgroup recommended for consideration a complete rewrite of the
existing statutes, that primarily reorganized the statute into a more coherent
structure, and some minor changes in the penalties for the purpose of consistency
and logical flow—i.e. the penalties for subsequent offenses should be more serious
than the penalties for the previous offenses. Generally, the recommendations for
consideration adopted were:

14:98 would become a definitional section including the OWI definition and other
definitions such as the child endangerment law, definition of “prior convictions”,
loss of vehicle, probation and parole violations and an explanation of the general
statutory sentencing structure. Penalties and other issues would be moved to
separate statutes in a common sense fashion as follows:

14:98.1 penalties for first offense

14:98.2 penalties for second offense

14:98.3 penalties for third offense

14:98.4 penalties for fourth and subsequent offenses

14:98.5 special provisions and definitions such as substance abuse programs, home
incarceration, interlock device, and community service

14:98.6 underage driving under the influence

14:98.7 unlawful refusals to submit to chemical tests

14:98.8 operating a vehicle while under suspension for certain offenses;
Minor amendments to penalties:

First offense penalty —
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. Current alternative to default sentence: The offender shall spend two days in
jail or participate in four eight hour days of community service.

. Recommended alternative to default sentence language for consideration:
The offender shall serve 48 hours in jail or participate in 32 hours of community
service.

Second offense penalty-

. Current alternative to default sentence: the offender shall serve 15 days in
jail and participate in court approved substance abuse program and driver
improvement program or perform thirty 8 hour days of court approved community

service.

. Recommended alternative to default sentence language for consideration:
the offender shall serve 15 days in jail without benefit and perform 240 hours of
court approved community service.

. Current law-requires that if 2nd arrest is within 1 year of first, the penalty is
30 days in jail

. Recommendation for consideration: adds substance abuse program
requirement to the term of imprisonment.

Second and subsequent offenses
. Calculation of prior offenses in determining level of current OWI:;

o Current law includes vehicular homicide, vehicular negligent
injuring as prior offenses (both include alcohol content as an
element of the offense)

o Recommended alternative for consideration: adds 3rd degree
feticide as a prior offense (3rd degree feticide requires a .08 blood
alcohol level)
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Third and Fourth Convictions
. Calculation of good time while on probation and parole

o Current law for 3rd and 4th offenses requires that any offender must
serve a portion of the sentence incarcerated. This means that the offender
will be released on good time parole. This period is followed by a period
of probation which the offender serves, in part or whole, by way of home
incarceration.

o Recommendation for consideration: will clarify that good time parole
and probation will run concurrently once the offender is released from
incarceration on good time parole and begins probation.

. Increased mandatory minimum sentences
o Current law
0 3rd offense mandatory minimum sentence: 1 year
[J 4th offense mandatory minimum sentence: 2 years
o Recommendation
[0 3rd offense mandatory minimum sentence: 2 years

(J 4th offense mandatory minimum sentence: 3 years

Underage OWI
. Recommended consideration of enhancing the penalty for first offense

o Current law: fine up to $250.00 and 8 hours of substance abuse program;
no judicial authority to place offender on probation or to order other
sentence conditions.

o Recommendation: add jail sentence of 10 days to 3 months (no
mandatory minimum) which may be suspended and defendant placed on

31



probation. (Note: this is the same penalty as reckless operation of a motor
vehicle)

Issue 2: Louisiana law provides a general value graded theft statute at R.S. 14:67.
The law also provides 28 additional categories of thefts, some of which have never
been prosecuted. Many of the specialized statutes contain the same criminal
elements and penalties as those found in the general statute. Some also provided
additional guidance relative to the calculation of valuation that has now been
settled in jurisprudence. This situation adds complexity to the law that may not be
necessary if the statutes are not used. A second issue that arises under the theft
statute is that the current law provides for only three graduations of penalty based
on the value of what was taken. The highest level penalty is currently for thefts of
$1,500 or more. In recent times, cases have arisen, especially in the area of
industrial theft, where the value of what is taken is significantly greater than
$1,500.

The Response 2. A workgroup was created under the Front End Committee of the
Commission to examine these issues. Generally, the workgroup was charged with
identifying those specialized theft statutes that did not add substantially to the
ability of the general theft statute to appropriately apply to the situations
contemplated, and to determine which of the specialized statutes were seldom, if
ever, prosecuted. The workgroup was also charged with examining the penalties
available for theft, to ensure that large thefts could be properly accommodated
within the existing scheme. The workgroup proceeded to identify a group of
statutes that are not currently utilized and add little to the general law on theft.
These statutes were recommended for repeal, with the prosecution for the criminal
acts covered by them to be conducted under the general theft statute. A second
group of statutes was also identified that were seldom prosecuted, but may have
importance for other reasons. This group of statutes was recommended for further
study and consultation with industry prior to making any specific
recommendations. Finally, the workgroup examined the penalty structure in
current law recommending adjustments. The adjustments at the lower end were to
account for the increased dollar value of goods in the current economy, and the
recommended movement of higher value thefts to other categories. The
adjustments at the higher end (those over the existing $1,500 threshold) were
recommended to ensure adequate penalties for crimes involving large dollar
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amounts. The recommendation was to expand the current the current three levels in
the current general theft statute to six.

The Result 2: The Commission recommended consideration of the repeal of eleven
specialized theft statutes: theft of livestock, animals, crawfish, timber, alligators,
fraudulent acquisition of an automobile, fuel, used building component, utility
property, copper in a religious building, and copper or metal, and subsume them
under the existing general theft statute (R.S. 14:67). The Commission also
recommended consideration of the expansion from three to six value graded

categories of theft as follows:

Value Level Imprisonment Fine
Under $1,000 Misdemeanor Not more than six | Not more than

months $2,000
$1,000 to less than | Felony Not more than Not more than
$5,000 three years $10,000
$5,000 to less than | Felony Not more than five | Not more than
$10,000 years $15,000
$10,000 to less Felony Not more than ten | Not more than
than $50,000 years $25,000
$50,000 to less Felony Not more than Not more than
than $100,000 fifteen years $50,000
$100,000 or more | Felony At hard labor not | Not more than

less than two nor | $100,000

more than twenty-

five years

The first two years

without benefit of

probation, parole

or suspension of

sentence

Issues related to the Controlled Dangerous Substances Law

From the beginning, the Commission has studied the state’s controlled dangerous
substances law. The issues involved are both complex and significant. First of all,
violations of the drug laws constitute a significant proportion of persons convicted
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and sentenced to prison each year at a considerable cost to the taxpayer.
Unfortunately, this does not appear to have a dramatic effect on the use of illegal
drugs. Second, illegal drug use is also related to a significant number of negative
social consequences, including both violent and non-violent street crimes, as well
as medical costs and heavy impacts on families and children. Third, many if not
most drug offenders have other offenses in addition to the drug charges. This
creates a complex situation relative to drug policy. The Commission is actively
examining these issues and has decided to move slowly and deliberately in this
area, making drug law reform a long range objective.

Three specific issues were taken up during the 2014 Term relative to the
Controlled Dangerous Substances law: the structure of the laws relating to
Schedule IT drugs (R.S. 40:967) as it relates to benefit restrictions and weight
enhancements; the law relating to supplies for clandestine drug laboratories (R.S.
40:983); and the statue creating the crime of drug traffic loitering.

Issue I: The statutes covering the penalties for schedule II drugs contains a
number of specialized provisions that create distinctions that in some cases remove
the discretion of the Court in sentencing. Drug offenses are placed into schedules
on the premise that certain groups of drugs are similar in their negative effects on
society. Penalties are then graded within the schedule based on the specific
criminal conduct involved. Over time, a number of specialized provisions have
been created to deal with specific problems arising at that time. The issue with
further restricting the flexibility of the court is that drug offenses and drug
offenders present very different sets of circumstances within a particular case
which the court can no longer accommodate.

Response 1: The Front End Committee of the Commission was tasked with the
examination of this issue. The workgroup formed for this purpose included judges,
prosecutors, and narcotics enforcement officials from around the state, as well as
representatives of the treatment and corrections communities. The workgroup
considered the statutory scheme, both as a general scheme and how that scheme
relates to the reality of drug crimes and drug offenders. Consideration was also
given to reducing the complexity of the statute and uniformity of the sentencing of
offenders similarly situated, as well as providing sufficient flexibility for the
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Courts to tailor properly individualized sentences based on the facts of the specific
case and the nature of the offender.

Result 2-After consideration of the Committee’s work, the Commission
recommended that consideration be given to: Amending R.S. 40:967 to remove
benefit restrictions for some provisions and to delete weight penalties for amounts
less than 200 grams. Specifically, it was recommended that it be considered that
current law be modified in the following manner:

* Current law: 40:967 A. Manufacture; distribution: the statute draws a distinction
between amphetamines, methamphetamines, cocaine, crack, and cocaine
derivatives and pentazocine and other schedule II drugs relative to penalty. The
current sentence for Schedule II is 2 to 30 years except for the specifically
delineated drugs. As to the specially delineated drugs the sentence is without
benefit of parole, probation, or suspension of sentence. The delineated drugs also
vary as to available sentence.

Current Law

Manufacture; distribution Schedule IT R.S. 40:967 Penalties

Substance Imprisonment Fine Benefit Restriction

General Schedule | Not less than 2 or | Up to $50,000 None

11 more than 20 years

Schedule IT except | Not more than 10 | Up to $15,000 None

for delineated years

drugs (R.S. 40:967

B (5)

Pentazocine Not less than 2 or | Up to $15,000 First two years
more than 10 years without benefit of

parole, probation
or suspension

Amphetamine or | Not less than 10 or | Up to $500,000 First ten years
methamphetamine | more than 30 years without benefit of
parole, probation
or suspension

Production or Not less than 10 or | Up to $500,000 First ten years
Manufacture of more than 30 years without benefit of
Cocaine, cocaine parole, probation
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base or a mixture
or substance
containing cocaine
or its analogues, or
oxycodone, or
methadone

or suspension

Distribution of
Cocaine, cocaine
base or a mixture
or substance
containing cocaine
or its analogues, or
oxycodone, or

Not less than 2 or
more than 30 years

Up to $50,000

First two years
without benefit of
parole, probation
or suspension

methadone

Any of the Changes all No enhancement | First fifteen years
Substances in minimum above statutory without benefit of
Schedule IT where | sentences to 15 fine parole, probation

a child 12 years of
age or younger is
present in the
inhabited dwelling
[Child
Endangerment
Law—enhances
minimum sentence
and creates a
minimum
mandatory]]

years

or suspension

Recommendation: Consider the elimination of the benefit
restrictions for the specifically delineated drugs contained in
Schedule II, making them on a level with the general statute
covering the Schedule.

Recommendation: Consider the elimination of the special
statute for Pentazocine, and subsume it under the general
provisions for Schedule II.
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. Recommendation: Consider the modification of the Child
Endangerment Law to reduce the minimum mandatory term to

10 years.

Possession
Substance Imprisonment Fine Benefit Restriction
General Schedule | Not less than 2 or | Up to $50,000 None
) more than 20 years
Schedule II except | Not more than 5 Up to $5,000 None
for delineated years
drugs (R.S. 40:967
C{2)
Pentazocine Not less than 2 or | Up to $5,000 None

more than 5 years

Amphetamine or
methamphetamine
or substance
containing a
detectable amount
of amphetamine or
methamphetamine
or its analogues

Not less than 5 or
more than 30 years

Not less than
$50,000 to
$150,000

The adjudication
of guilt or
imposition of
sentence shall not
be suspended,
deferred, or
withheld, the first
five years without
benefit of

28 grams to 200 probation, parole
grams or suspension
200 grams to 400 | Not less than 10 Not less than The adjudication
grams- years or more than | $150,000 to of guilt or
amphetamine etc. | 30 years $350,000 imposition of

sentence shall not
be suspended,
deferred, or
withheld, the first
ten years without
benefit of
probation, parole
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Or suspension

400 grams or
more-amphetamine
etc.

Not less than 15 or
more than 30 years

Not less than
$250,000 to
$600,000

The adjudication
of guilt or
imposition of
sentence shall not
be suspended,
deferred, or
withheld, the first
fifteen years
without benefit of
probation, parole
or suspension

Cocaine, cocaine
or substance
containing a
detectable amount
of cocaine or its

Not less than 5 or
more than 30 years

Not less than
$50,000 to
$150,000

The adjudication
of guilt or
imposition of
sentence shall not
be suspended,

analogues deferred, or
withheld, the first

28 grams to 200 five years without

grams benefit of
probation, parole
or suspension

200 grams to 400 | Not less than 10 or | Not less than The adjudication

grams-cocaine etc.

more than 30 years

$100,000 to
$300,000

of guilt or
imposition of
sentence shall not
be suspended,
deferred, or
withheld, the first
ten years without
benefit of
probation, parole
Oor suspension

400 grams or
more-cocaine etc.

Not less than 15 or
more than 30 years

Not less than
$250,000 to
$600,000

The adjudication
of guilt or
imposition of
sentence shall not
be suspended,
deferred, or
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withheld, the first
fifteen years
without benefit of
probation, parole
or suspension

Gama
hydroxybutyric
acid or a mixture
containing a
detectable amount

Not less than 5 or
more than 30 years

Not less than
$50,000 to
$150,000

The adjudication
of guilt or
imposition of
sentence shall not
be suspended,

of gamma deferred, or

hydroxybutyric withheld, the first

acid five years without
' benefit of

28 grams to 200 probation, parole

grams— or suspension

hydroxybutyric

acid etc.

200 grams to 400 | Not less than 10 or | Not less than The adjudication

grams- more than 30 years | $100,000 to of guilt or

hydroxybutyric $300,000 imposition of

acid etc. sentence shall not

be suspended,
deferred, or
withheld, the first
ten years without
benefit of
probation, parole
Or suspension

400 or more
grams-
hydroxybutyric
acid etc.

Not less than 15 or
more than 30 years

Not less than
$250,000 to
$600,000

The adjudication
of guilt or
imposition of
sentence shall not
be suspended,
deferred, or
withheld, the first
fifteen years
without benefit of
probation, parole
Or suspension
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e Recommendation: Consider the elimination of the special section for
Pentazocine.

e Recommendation: Consider the elimination of the sentence enhancements for
delineated drugs in Schedule II for possession of less than 200 grams.

Issue 2- The operation of clandestine drug laboratories (R.S. 40:983) is a
significant health and life safety issue as well as a serious criminal issue in
Louisiana. The current law properly reflects the seriousness of the problem.
However, many of the offenders engaged in the purchase or transportation of
supplies for such laboratories are very low level functionaries, who can be easily
replaced by the criminal enterprise.

Response 2-The Front End Committee examined this issue with regard to the
statutory structure, and the nature of the offender typically convicted for this
conduct. Committee suggested that a distinction between those who purchase and
transport supplies for the operation of such labs, and the persons actually operating
them would be a useful addition to the statute. The current penalty for the violation
of the statute is a term of imprisonment of not less than five nor more than fifteen
years at hard labor. This means the low level functionaries are treated the same
under the law as the persons actually manufacturing the substance or creating
and/or operating the laboratory. The Committee also realized that such a
distinction could degrade enforcement efforts in this area if the lower level
functionaries were always treated in a less severe manner, as that would not be
sufficient to persuade them to seek other employment. The Committee
recommended to the Commission that a misdemeanor offense be created for those
whose sole involvement in the purchase or transportation of raw materials, and
then only in the case of a first offender.

Result 2-The Commission adopted the report of the Committee and recommends
that consideration be given to amending R.S. 40:983 to create a misdemeanor
classification of the offense for first time offenders who only purchase or transport
supplies for the operation of a clandestine laboratory.

Issue 3- The crime of Drug Statutes-Drug Traffic Loitering (R.S. 40:981.4) was
held unconstitutional by the Supreme Court of Louisiana in 1998.
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Response 3-The Front End Committee considered the situation relative to R.S.
40:981.4 in conjunction with narcotics enforcement officers. This statute prohibits
“remaining in public in a manner and under circumstances manifesting the purpose
to engage in unlawful conduct in violation of title 40. It has been found
unconstitutional by the Louisiana Supreme Court and consideration should be
given to its repeal.

Issues relating to the length of time a person convicted of a Crime of Violence (R.S. 14:2 (B)]
must spend in actual incarceration prior to Parole Consideration or Good Time release

The Issue-The Crimes of Violence statue has its origins in the Federal Violent
Crime Control and Law Enforcement Act of 1994. Specifically, this act made
available funding to the states for prison construction provided the states passed
legislation requiring that persons convicted of a crime of violence serve at least
85% of his sentence in actual confinement. Louisiana responded by adopting the
necessary law, requiring a person convicted of a Crime of Violence to serve 85%
of the sentence imposed in actual custody before parole consideration or goodtime
release. The offenses deemed to be crimes of violence for this purpose are
delineated in R.S. 14:2(B). Initially, the only offenses included were elementally
violent (i.e. the elements of the crime involve conduct that is necessarily of a
violent nature). The list in the statute has since grown to 44 offenses, and includes
violations of laws that cover a wide range of actual conduct from the very violent
to conduct not involving physical violence or severe emotional trauma. The issue
then 1s not whether or not a particular statute on the list is violent, but rather
whether or not a particular case involving the statute includes elements of violence.

The Response: The Release Mechanisms Committee of the Commission undertook
the task of examining the offenses contained in the Crimes of Violence statute and
developing options that would ensure the application of the release restrictions
where appropriate, and allowing flexibility to the Court in other cases. The statutes
were sorted into two groups—those elementally violent or involved severe
emotional trauma by their nature, and those which could be violent or involve
severe emotional trauma. The Committee recommended that those in the first
category always be sentenced as a crime of violence based on the offense of
conviction, and those in the second category be sentenced as a crime of violence
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when do so is supported by the facts of a particular case. It was further
recommended that the District Attorney be the person to make that decision for
cases arising under in the second classification. This would need to be done in a
manner that does not create the necessity of a contradictory hearing, further
burdening the process.

The Result-The Commission adopted the Committee’s recommendation, dividing
the current crimes of violence into two groups for the purpose of calculating the
release date of the offender. The first group would always serve the 85% of the
sentence imposed in actual custody. The second group would serve the 85% of the
sentence in actual custody provided the District Attorney gives notice at any point
in the process prior to adjudication, that this case is subject to the provisions
relative to the manner in which the sentence is served. In essence, if a defendant
was convicted of the second type of crime, and the District Attorney does not give
notice, that defendant would be released according the applicable law. If the
District Attorney does give notice, the defendant must serve the full 85% of the
sentence imposed in actual confinement. This recommendation does not relieve
any of the restrictions relative to goodtime or parole eligibility contained in the
underlying statute or general statutes governing parole and goodtime, except for
the specific limitations of a crime of violence.

The Recommendation-The Commission adopted the recommendation of the
Committee that consideration be given to enacting a provision in the Code of
Criminal Procedure dealing with the sentence conditions for crimes of violence)
which addresses the crimes listed in La. R.S. 14:2(B) (crimes of violence), creating
a group of offenses which shall be mandatorily sentenced with the applicable
sentence conditions and a group of offenses which will be so sentenced depending
upon the nature of the particular offense as determined by the District Attorney.
Crimes which are inherently violent such as murder, rape and armed robbery shall
always be sentenced with the applicable crimes of violence sentencing conditions.
Other crimes which are not inherently violent by their very nature but which may
be committed in a violent manner in the particular case will be sentenced with the
applicable sentencing crimes of violence conditions if so indicated by the district
attorney. The offenses which it is recommended that consideration be given to
being a crime of violence under any and all circumstances include:
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R.S. 14:28.1
R.S. 14:30
R.S. 14:30.1
R.S. 14:31
R.S. 14:34.6
R.S. 14:34.7
R.S. 14:37.1
R.S. 14:37.4
R.S. 14:42
R.S. 14: 42.1
R.S. 14:43
R.S. 14:43.1
R.S.14:43.2
R.S. 14:43.5
R.S. 14: 44
R.S. 14: 44.1
R.S. 14:46.2
R.S.14:46.3
R.S.14:51
R.S. 14:62.8
R.S. 14:64
R.S. 14:64.4
R.S. 14: 64.3

Solicitation for murder

First degree murder

Second degree murder
Manslaughter

Disarming of a peace officer;
Aggravated second degree battery
Assault by drive by shooting
Aggravated assault with a firearm
Aggravated rape

Forcible rape

Simple rape

Sexual battery

Second degree sexual battery
Intentional exposure to AIDS
Aggravated kidnapping

Second degree kidnapping
Human trafficking

Trafficking of children for sexual purposes
Aggravated arson

Home invasion

Armed robbery

Second degree robbery

Armed robbery-use of firearm
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R.S. 14:64.2 Carjacking

R.S. 14:78.1  Aggravated incest

R.S. 14:93.2.3 Second degree cruelty to a juvenile
R.S.14:128.1 Terrorism

All other offenses delineated in R.S. 14:2(B) would be considered a crime of
violence for purposes of release date calculation under the provisions dealing with
crimes of violence only if the District Attorney decides they should be and due
notice given.

Issues relating to problem solving courts

Problem solving courts are specialized courts or divisions of court that deal with
cases of a specialized type and that treat populations of offenders with special
needs. Such courts have proven highly effective when the design is faithfully
executed. The best examples are the Drug Courts operating under the Supreme
Court of Louisiana’s Drug Court Program. Generally speaking, Louisiana currently
has four types of problem solving courts: Drug Courts, Sobriety Courts (a
subspecies of Drug Court), Mental Health Courts, and Reentry Courts. During the
2014 Term, the Commission was asked to examine the eligibility requirements for
participation in the Drug Court, the expansion of Reentry Courts to additional
Judicial Districts, and the possibility of Veterans’ Courts.

Issue I-Louisiana law currently prohibits persons having prior convictions for the
violation of a statute delineated in R.S. 14:2(B), Crimes of Violence or currently
accused of a crime of domestic violence.

Response 1- The Release Mechanisms committee in conjunction with the
Louisiana Supreme Court’s Drug Court Program studied the issue of eligibility for
Drug Court. The workgroup found that some persons with previous convictions for
a Crime of Violence may be a good candidate for participation in Drug Court
depending on the current status of the defendant and the nature of the prior
criminal record. Since the District Attorney serves as the “gate keeper” for
admission into Drug Court, the workgroup concluded that adequate safeguards
were in place to ensure that inappropriate defendants would not be referred to the
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program. Further, the Court must agree to any applicant after the prosecutor makes
the initial recommendation.

Result 1-The Commission accepted the report of the Committee and recommended
that consideration be given to revising the Drug Court statute, R.S. 13:5304, to
delete the prohibition against placing offenders with prior felony convictions for
crimes listed in R.S. 14:2(B) into a drug court program; further to permit offenders
charged with domestic violence to be considered for Drug Court participation,
providing all of this remains subject to the district attorney’s gatekeeping role.

Issue 2-Reentry Courts are currently authorized for the Orleans Criminal District
Court, the 22" Judicial District Court, the 19" Judicial District Court, and the 11"
Judicial District Court. The reason for limiting the courts authorized to operate a
reentry court is the limit on available resources to faithfully execute the program.
The reentry court program was first set up in Orleans Parish. The program involves
the partnership between the judge in the authorized JDC and Department of
Corrections. It is an intense program wherein, in cases in which a young offender
is currently charged with a non-violent crime, but displays risk factors strongly
associated with repeat offending, the judge sentences the offender to a term at the
department of corrections with a specification of reentry court. The offender is
placed into a very intense prison based program located at Angola wherein the
offender receives both education and job skills training along with social
mentoring and behavioral modification. At the time the Department of Corrections
determines that the offender is ready to return to society on an intensive parole
program with treatment, the court resentences the offender to intensive parole
supervision. Upon reentry into the community the court maintains frequent contact
with the offender, remaining involved in job placement, reentry programming,
appropriate specialized treatment as appropriate, etc. Thus far, the reentry courts
operating in Louisiana have been successful in reducing recidivism and lowering
the costs associated with longer terms of imprisonment.

Response 2-The Release Mechanisms Committee took up the task of examining the
issue of expanding the authorization of reentry courts to additional jurisdictions.
Given the success of the program, the only real question was whether or not the
Department of Corrections had the resources available to accommodate the
expansion and still faithfully execute the program.
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Result 2-The Commission accepted the report of the Committee and recommended
the expansion of authorization for reentry courts in the following courts which had
indicated an interest and a commitment to faithfully implement the program:

24™ Judicial District Court
15" Judicial District Court

Issue 3-Veterans’ Courts have been gaining in popularity in the United States, as
their effectiveness has become proven. Veterans who enter the criminal justice
system are a special population due to the various issues experienced by them
related to their military service that differentiates them as a group from other
offenders. These special Courts assist veterans charged with non-violent crimes
who are struggling with addiction, mental illness or co-occurring disorders and
come in contact with the criminal justice system. In much the same way as with
Drug Courts, participants come before judges on a regular basis, receive support
and guidance from veteran mentors, are supervised by specialized probation
officers and receive treatment and support from the Veterans Administration to
address underlying problems often caused by post-traumatic stress disorders.

Response 3-The Release Mechanisms Committee working with the Louisiana
Department of Veterans’ Affairs studied this issue in great detail. By identifying
veterans early in the criminal justice process, it is possible to draw upon the
resources of the Veterans’ Administration to provide necessary services at little or
no cost to the state. The structure of the program and the presence of mentors who
are themselves veterans are keys to making a positive change in the lives of our
returning veterans who have come into contact with the criminal justice system.
The Committee, then, recommended the authorization of Veterans Courts on a
voluntary basis statewide.

The Result3-The Commission recommends consideration of the creation of a
Veteran’s Court Program Treatment Act, which will permit a Veteran’s Treatment
Court Program in Louisiana trial courts. The program would follow the model of
the Drug Court Program currently in statute, with additional provisions tailored to
interfacing with the Veteran’s Administration. The district attorney should remain
the role of gatekeeper.
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Issues relating to strengthening the Parole Committee

During the 2014 Term the Commission was requested to review possible
adjustments to the Parole Committee necessary for the Committee to expand its
use of best practices in parole decision making by becoming certified by the
American Correctional Association.

Issue-The American Correctional Association has issued best practices and
standards for the operation of Parole Boards in order to improve the parole process.
If a state adopts these standards, it can apply for American Correctional
Association certification. Such certification represents the highest standards of
parole board operations.

Issue-Louisiana has made great strides in the improvement of the parole process in
the past three years. The Parole Committee would like to attain American
Correctional Association certification, recognizing it as among the nation’s best.

Response-The Release Mechanisms Committee worked with the Parole Committee
and the Department of Corrections in identifying the changes necessary to the
statutory structure of the parole process in Louisiana to meet the certification
requirements of the American Correctional Association.

Result-The Commission adopted the report of the committee and recommends
consideration of the following changes to the statutes governing the Parole
Committee:

e Staggered terms for Parole Committee members ensuring a level of
continuity for the process;

e Requiring each member, not holding office ex office, to possess at least a
bachelor’s degree from an accredited college or university or an equivalent
level of education;

e Training required of voting members of the Parole Committee should be
developed in compliance with the guidelines from the National Institute of
Corrections, the Association of Paroling Authorities International, or the
American Probation and Parole Association;

e The topics covered in training should include an emphasis on

o Data driven decision making
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o Evidence based practices
o Stakeholder collaboration
o Recidivism reduction
e Provide for the modification of conditions for parole from any disciplinary
action to a major disciplinary offense;
e Address prerelease programming.

Issues related to parole

Issue 1-Currently, eligibility for parole is determined on the entirety of an
offender’s record of criminal conviction, without regard to when the convictions
occurred.

Response I-The Release Mechanisms Committee examined the impact on the
system of allowing parole eligibility for persons convicted multiple times, but
where those convictions are significantly in the past to warrant an examination of
the offender for the possibility of release. The Committee adopted a cautious
approach to this issue, deciding to utilize the cleansing period currently in place
under the use of the habitual offender statute (R.S. 15:529.1) as that standard is
already accepted as drawing the temporal line of what may be considered in
judging a defendant to be an habitual offender requiring additional incarceration.

Result]-The Commission adopted the report of the Committee and recommends
consideration of a parole cleansing period that would allow third and subsequent
offenders under the current method of calculation method, if otherwise eligible for
Parole, be considered second offenders provided:

If the offender has completed the full term of the sentenced imposed for the prior
offense and more than ten years has elapsed between that offense and the date of
commission of the next offense, the prior offense would not be used in calculating
prior record for purposes of parole consideration.

Issue 2-The Commission was requested to examine ways to improve the granting
of medical parole.

Response 2-The Release Mechanisms committee in conjunction with the medical
services program of the Department of Corrections examined the issue of medical
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parole. Generally, a major problem in medical parole was placing medical staff in
the position of making security and public safety decisions in addition to the
medical decisions. The committee decided to recommend that the medical staff
only be asked to make medical decisions, leaving the public safety and security
considerations to the secretary. Further, the medical decisions should be made
more precise by adopting the definitions currently in use by the Social Security
Administration, which utilizes very specific objective criteria. Only once the
medical and security decisions have been made will the case be referred to the
Parole Committee for consideration in the line with the normal parole process,
including providing for the victim and the District Attorney to make presentation
relative to the case before any decision is made. It was also decided that the
District Attorney when provided notice of a Medical Parole hearing, be advised as
to the precise medical condition, and criteria used to determine the qualifying
referral for Medical Parole consideration.

Result 2-The Commission adopted the committee report and recommended
consideration of the following revisions to the existing Medical Parole procedure:

. Current: Current Louisiana Law Regarding Medical Parole Granted by
Parole Board (1990)

DOC must refer the offender to the Parole Board, but may not refer an offender
who is awaiting execution, has a contagious disease, or is serving time for first or
second degree murder.

An offender is eligible for medical parole if DOC determines that because of an
existing medical or physical condition the offender is: so permanently and
irreversibly physically incapacitated such that he does not constitute a danger to
himself or to society; or is irreversibly terminally ill, and because of his condition
he does not constitute a danger to himself or to society.

e (Consider revising the Governing Medical Criteria regarding consideration
for Medical Parole by:
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o Revise the Definitions of “permanently incapacitated” and terminally ill
inmate” to better medically define incapacitation and reduced life
expectancy by adopting a uniform and specific standard;

o Statutorily reallocate the determination of the risk to public safety to the
Secretary of Corrections for recommendation and the Parole Committee
for determination after a hearing rather than the Medical Professional.

o Limit the prohibition on infectious diseases for inmates who are
otherwise eligible for medical parole consideration to only those which
are “actively infectious”.

o Parole is for the remainder of the offender’s sentence, and supervision
consists of medical evaluations at intervals determined by the Parole
Board.

o Continuation on Medical Parole status should be conditional on the
defendant’s medical situation;

o Existing statutory prohibitions against Medical Parole relative to murder
should remain in place.

The net effect of these recommendations should be to reduce the costs currently
borne by the state for infirm inmates by shifting the financial responsibility to
Medicaid or other funding source, in a manner consistent with public safety and
security.

Issues relating to pretrial release

Issue-During the 2013 Term the Commission recommended a complex revision to
the statutes dealing with bail and bond for pretrial release in response to issues
with the existing system from the field. This work has been referred to the
Louisiana Law Institute for further consideration. In the 2014 Term, the
Commission was requested to review the narrow issue of a statute authorizing local
jurisdictions in the state permitting a cash bond option to commercial bail bonds.
The issue was raised by a few jurisdictions that have experienced significant
difficulty in collecting on forfeited commercial bail bonds. The issue does not arise
in most of the state, but where it occurs it creates significant difficulty for the local
criminal justice system.
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Response-The Release Mechanisms committee undertook the examination of this
issue and allowed for commercial surety industry representation. A cash deposit
bail system has been successfully implemented in St. Charles and St. John
Parishes. Other parishes have, experiencing difficulty with the commercial bail
process have expressed serious interest in such a system to resolve particular local
issues. Parishes which have successfully maintained a commercial surety system
should not be affected since the cash deposit bail system requires significant effort
on the part of the jurisdiction. The Committee recommended a permissive
authorization requiring the concurrence of the criminal justice system agencies
primarily affected, and modeled after the system currently in place in two parishes.

The Result-The Commission adopted the committees report and recommends
consideration of a permissive cash deposit bail system that can be adopted for
those jurisdictions experiences serious issues in this area. Any such permissive
statute, if adopted, should require the concurrence of the criminal justice agencies
primarily affected. The Commission also recognizes the need for and benefits of a
robust commercial surety system, and offers this recommendation as a solution for
those areas of the state where the commercial system is insufficient or problematic.
As the recommendation contemplates consideration of a permissive system, it only
provides an option for local jurisdictions, so that it is available to them if they need
and choose to utilize it.

Issues related to notice in cases of appeal

Issue-During previous terms the Commission worked with the Louisiana Supreme
Court in the development of a written, uniform sentencing order. In the process of
this work, it became apparent that the Clerk of the District Court was not receiving
notice of a decree by an appellate court affecting a sentence or sentence
calculation.

Response-The Front End Committee, working with the Clerks of Court Association
and the Louisiana Supreme Court, discussed the need for notification of the
District Court Clerks in those cases where a decree is issued changing the sentence
or sentence calculation. The Committee recommended that a provision be added to
existing law that would require the clerk of a court of appeal to provide notice to
the Clerk of the District Court under such circumstances.
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Result- The Commission adopted the report of the committee and recommends
consideration of modifying C.Cr.P. art. 923 to require the Clerk of a Court of
Appeal to notify the Clerk of the District Court and the Department of Corrections
of a decree affecting a sentence or sentence calculation.

Future Directions

The Louisiana Sentencing Commission will begin work on its 2015 term at its
meeting in March 2014. The major issue areas that are under consideration
include: Problem Solving Courts (specialized courts that work within the
framework of the trial court, such as Drug Courts, Re-Entry Courts, Veterans
Courts, Mental Health Courts), evidence-based sentencing, education and its
relationship to recidivism, mental health and its relationship to recidivism, re-entry
programming, effective use of correctional and community resources, and the
development of information sources to better inform public policy discussions
relative to criminal justice and sentencing. The Louisiana Sentencing Commission
remains committed to the development of data driven recommendations and the
use of “best practices” as they apply to the Louisiana criminal justice system.
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Summary and Findings

HCR 113 of the 2012 Regular Session directed the Louisiana Sentencing Commission to
“study the feasibility of requiring an offender to serve his term of imprisonment through
home incarceration with the use of electronic monitoring.” This report is submitted to
fulfill of this legislative mandate.

The question posed in the resolution raises two distinct issues. First, is there a population
of offenders who would benefit from a sentence to home incarceration with electronic
monitoring? The Commission believes the answer to this question is yes in at least two
instances which are detailed below. The second issues are whether the technology is
available in the state, and are the services delivered in a consistent manner that ensures
the protection of the public and the reduction of costs. The Commission believes
additional data and study is required to answer this question. The details are provided
below.

Is there a population of offenders who would benefit from a sentence to home
incarceration with electronic monitoring?

First, certain offenders may be good candidates for such a program, namely those
sentenced to imprisonment for a fixed term of years, who were not convicted of a crime
of violence as defined in R.S. 14:2 (B) or a sex crime as defined in R.S. 15:541, and have
low risk scores on the validated risk assessment instrument used by the Louisiana
Department of Corrections,. In order to select those good candidates the partners in the
criminal justice system will need to develop an appropriate screening process. The
District Attorney is a significant participant in the both the design and execution of any
screening process. Second, certain offenders under probation or parole supervision may
also be good candidates for this program, namely those who are in danger of recidivism
due to their failure to follow conditions of their home incarceration.

Home incarceration is an isolation and supervision tool that is appropriate for use with
certain offender. Before making any specific recommendations, the Commission needs to
study the issue of appropriate populations and proper mechanisms for the application of
home incarceration to those populations, in order to assure the appropriate use of home
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incarceration by producing cost effective supervision and behavior modification and
reducing the cost of incarceration.

The second issues are whether the technology is available in the state, and are the
services delivered in a consistent manner that ensures the protection of the public
and the reduction of costs.

The Commission began consideration of this issue by asking three questions:

1) What is available in terms of home incarceration in Louisiana?
2) How is it used? and
3) What are the results?

During the 2011 Regular Session, C.Cr.P. Art. 894.2 (B) was enacted to require persons
providing home incarceration services to report to the Louisiana Department of
Corrections. The Department of Corrections established the data collection process and
all courts and as many vendors as could be identified were properly notified of the
requirement and the method to comply. The compliance levels were less than expected,
so second notices were issued. Some improvement in compliance was observed;
however, the data remains inadequate to support substantive recommendations at this
time. From the data submitted, the Commission determined that a wide variety of
services are available from a number of service providers; however, the variability of the
types of service provided and technology employed and the Commission’s inability to
compel the production of records presents serious impediments to the collection an
analysis of data under the provision of C.Cr.P. Art. 894.2 (B).

The Louisiana Sentencing Commission has examined the results of that data collection
effort and makes the following findings:

1. Need to strengthen the data reporting mechanism: After a full year of data
collection, few of the home incarceration providers have provided the required
information. The Commission should study and make recommendations to
improve data collection by attaching meaningful consequences for failure to report.

2. Need to develop basic standards for home incarceration based on best practices and
the experiences of other southern states: What the limited data does reveal is that
while home incarceration used in Louisiana; it is currently subject to no statewide
structure or standards. The Commission should study the best practices in home
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incarceration and examine its utilization in other southern states to develop a set of
basic standards that will encourage both uniformity and adequacy of service. It is
premature to move beyond basic standards at this time as the data necessary to
support more robust standards does not currently exist. The creation of basic
structural and procedural standards that allow for necessary local variation, while
providing an appropriate level of structure will provide dramatic improvements.

3. Additional study is required before developing recommendations that incorporate
home incarceration as a statewide alternative. At the present time, the Commission
does not have adequate data to determine the particular offenders that home
incarceration is effective and appropriate for. While general populations can be
identified at a theoretical level, the Commission needs more and better data to
develop greater specificity as to the target populations and appropriate procedures
to identify particular offenders for home incarceration and for which type of home
incarceration.

4. The Commission should perform this work and submit a report and recommended
standards to the Legislature and the Governor prior to the 2014 Regular Session.

The report details the results of the data available to the Commission at this time.
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Louisiana Sentencing Commission
House Concurrent Resolution No. 113

The Louisiana Sentencing Commission was directed by House Concurrent
Resolution No. 113 of the 2012 Regular Session to study the feasibility of
requiring an offender to serve his term of imprisonment through home
incarceration with the use of electronic monitoring and to report its findings to the
legislature prior to the convening of the 2013 Regular Session of the Legislature
of Louisiana.

Before the Commission could determine what legislative amendments were
required, data was needed to access the use of home incarceration services
and/or electronic monitoring in the State of Louisiana in order to develop
appropriate recommendations.

The Sentencing Commission discussions identified that there were issues with
home incarceration regulations that needed to be addressed which included:

e There is an unknown number of providers for home incarceration
supervision, electronic monitoring services, or both;

e There are no standards and no governing body regulating the providers of
home incarceration supervision and/or electronic monitoring services;

e The number of offenders on home incarceration supervision and/or
electronic monitoring was unknown unless they were on supervision with
the Department of Public Safety and Corrections’ Division of Probation and
Parole (many offenders were not on supervised probation);

e Often the Department did not know the offender was on home incarceration
supervision or electronic monitoring until they were revoked to the custody
of the Department;

e The completion rate for those on home incarceration supervision or
electronic monitoring was unknown;

e Fees for services provided were unknown and needed to be regulated for
similar services.
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As a result of those discussions, Act No. 168 of the 2011 Regular Session
amended C.CR.P. Art. 894.2 and requires providers of home incarceration
supervision or electronic monitoring services to submit information electronically
to the Department of Public Safety and Corrections on each client who receives
such services as the result of a conviction on or after August 15, 2011. In
response, the Department of Public Safety and Corrections created a web based
database and provided access to the providers of home incarceration supervision
and electronic monitoring services in Louisiana. This report includes data
submitted by providers and was compiled for review by the Louisiana Sentencing
Commission. After review, the Commission has determined that further action is
needed. The information compiled is now submitted to the Louisiana Sentencing
Commission for study, evaluation, and further action as needed.

In November 2011, a survey was compiled and distributed to providers thought to
be offering services to Louisiana defendants. A database was set up by the
Department of Public Safety and Corrections to compile data submitted by
providers. Based on survey responses, a letter was sent to providers in
December 2011 instructing them on how to access the database.

In April 2012, an issue arose regarding confidentiality of the client’s information.
Providers were concerned with their competitor's ability to access client
information and possibly solicit business away from them. As a result, database
access was amended to require providers to have a user name and password.
With password restricted access, a provider can now only access their own client
list. ~Additional correspondence was sent to judges on January 17, 2013,
reminding them of Act No. 168 of the 2011 Regular Session and advising them
that providers not listed on the Department of Public Safety and Corrections
webpage shall not be utilized as they were not providing data for this project in
accordance with the Act.

The data collected includes information submitted by 18 Providers and
represents 3,107 entries made on clients who received Home Incarceration
Supervision and/or Electronic Monitoring Services between August 15, 2011 and
March 31, 2013. There are currently 929 cases currently being supervised and
2,178 closed cases reported within the specified time period.
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The data provided below is a compilation of the numbers as reported directly
from the providers. The Commission has not undertaken the daunting task of
verifying these numbers and the Commission makes no representation as to the
validity of the reported information. |

A breakdown of the data submitted and reviewed provides the following
results:

e Number of providers 18

e Average number of offenders per provider 173

e Average set up fee $53

e Average monthly cost per offender $220

e Average number of days on supervision 206

e Average age of offender supervised 36.4 years

Number of offenders paying monthly fees by category:

e 30 - $60 per month 390

e 361 - $105 per month 73

e $106 - $199 per month 352

e $200 - $546 per month 902

e Monthly fee information not provided 1390

TOTAL 3,107
Monthly Fees

= $0 - $60
m$61-$105
= $106 - $199
m $200 - $546
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Number of offenders by type of monitoring:

e Home Incarceration Supervision 481

e Electronic Monitoring 1,162

e Other/ Not specified 1,464
TOTAL 3,107

Reasons for termination:

e Scheduled Release: 1501

e Early Release: 167

e [ncarceration: 137

e Non-Compliance: 48

e Non-Payment: 47

e Other/ No reason stated 278
TOTAL 2,178

Reasons for Termination

u Scheduled Release
m Early Release

i Incarceration

E Non-Compliance
i Non-Payment

Other / No reason provided
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General Breakdown by Offense Types:

e Battery 109

e Controlled Dangerous Substance 364

e Drug Court Violations 4

e Disturbing the Peace 15

e Operating a vehicle while intoxicated 1497

e Felon in possession of firearm 3

e Harassment / Stalking 4

e Municipal Violations 13

e Negligent Homicide 8

e Non-support 53

e Sexual related offense 42

e Theft / Property Crimes 180

e Traffic 83

e Underage Drinking 2

e [nformation not provided T35
TOTAL 3,107

Type of Offense

H Battery

® Controlled Dangerous Substance
= DWI

m Theft / Property

u Non-Support

@ Traffic

I Other
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Providers in compliance with Act 168 as of March 31, 2013:

e 23" Judicial District

o AIM

e Alternative Sentencing Solutions

e ATI, Inc (Alternatives to Incarceration)

e Criminal Justice Services — Baton Rouge
e Criminal Justice Services — South

e ETOH Monitoring

e Gretna PD Home Incarceration Program
e Jefferson Davis Sheriff's Office

o Lafayette Parish Sheriff's Office GPS Offender Tracking Program
e Lafourche Parish Sheriff's Office

e Louisiana Home Detention Services

e Quachita Parish Sheriff's Office

e Sentinel Offender Services, LLC

e ShadowTrack Technologies, Inc.

e St. Landry Parish Sheriff's Office

e Superior Interlock Services

« TEEM Electronic Monitoring

An Ancillary Issue:

In the course of preparing this resolution, the commission encountered an
additional issue with the language of the Home Incarceration statute. La. C.Cr.P.
art. 894.2" is ambiguous as to whether Home Incarceration is a form of probation _

' La. C.Cr.P. art. 894.2 — Home Incarceration: requirements

A. Notwithstanding any other provision of law to the contrary, a defendant may be placed on home incarceration
under the following conditions:

(1) The defendant is eligible for probation or was convicted of a misdemeanor or a felony punishable with or
without hard labor.

(2) In felony cases, either;

(a) The Department of Public Safety and Corrections, through the division of probation and parole,
recommends home incarceration of the defendant and specific conditions of that home incarceration; or

(b) The district attorney recommends home incarceration.

(3) The court determines, after a contradictory hearing, that home incarceration of the defendant is more
suitable than imprisonment or supervised probation without home incarceration and would serve the best
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or an alternative to actual incarceration. The relevance of the distinction is
evident in the context of sentencing provisions that prohibit parole or probation
for a portion of the sentence. By way of illustration, La. C.Cr.P. art. 894.2
provides that a defendant convicted of a felony punishable with or without hard
labor may be sentenced to home incarceration, provided that (1) either the
District Attorney or Probation and Parole recommends home incarceration; and
(2) the Court, after contradictory hearing, finds home incarceration more suitable
than imprisonment. La. R.S. 14:98(D)* mandates that a DWI third offender serve
the first year of his sentence without benefit of probation, parole, or suspension
of sentence.

When read together, the ambiguity of La. C.Cr.P. 894.2 leaves unanswered the
question of whether a DWI third offender may be sentenced to home
incarceration as an alternative to actual incarceration, or if home incarceration is
prohibited as a form of probation.

interests of justice. The court may order home incarceration either in lieu of, or in addition to, a term of
imprisonment. When the court sentences a defendant, it may order the defendant to serve any portion of the
' sentence under home incarceration.

? La. R.S. 14:98(D). Operating a vehicle while intoxicated |3'd offense]

D. (1)(a) On a conviction of a third offense, notwithstanding any other provision of law to the contrary and
regardless of whether the offense occurred before or after an earlier conviction, the offender shall be imprisoned
with or without hard labor for not less than one year nor more than five years and shall be fined two thousand
dollars. One year of the sentence of imprisonment shall be imposed without benefit of probation, parole, or
suspension of sentence. The court, in its discretion, may suspend all or any part of the remainder of the sentence
of imprisonment. If any portion of the sentence is suspended, the offender shall be placed on supervised
probation with the Department of Public Safety and Corrections, division of probation and parole, for a period of
time equal to the remainder of the sentence of imprisonment, which probation shall commence on the day after
the offender's release from custody.
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HOUSE CONCURRENT RESOLUTION NO. 113
BY REPRESENTATIVE HARRISON
A CONCURRENT RESOLUTION

To direct the Louisiana Sentencing Commission to study the feasibility of requiring an
offender to serve his term of imprisonment through home incarceration with the use
of electronic monitoring and to report its findings to the legislature prior to the
convening of the 2013 Regular Session of the Legislature of Louisiana.

WHEREAS, according to a study by the PEW Center on the States, Louisiana has

the highest incarceration rate in the United States; and

WHEREAS, with this high incarceration rate comes a high monetary cost that is

borne by the taxpayers in Louisiana; and

WHEREAS, the mission of the Department of Public Safety and Corrections,

corrections services, is to enhance public safety through the safe and secure incarceration
of offenders, effective probation and parole supervision, and proven rehabilitative strategies
that successfully reintegrate offenders into society, as well as assisting individuals and
communities victimized by crime; and

WHEREAS, successful offender reentry and reintegration into the community is a

matter of critical importance to the public's safety, but reentry is often unsuccessful due to
the barriers offenders face including a lack of access to family and community support; and
WHEREAS, the ability of offenders to obtain employment and become productive
members of their communities is essential to reducing recidivism rates and home
incarceration with the option of electronic monitoring will allow the offender to successfully
reenter society by maintaining ties to his family and community and offering him an
opportunity to obtain employment; and

WHEREAS, home incarceration and electronic monitoring encourage successful

offender reentry, which may serve to reduce crime and the number of crime victims, and
ultimately ensure opportunities for safer communities; and

WHEREAS, home incarceration and electronic monitoring may also result in

significant savings to state and local criminal justice systems; and

WHEREAS, it is necessary to research, study, and consider a number of factors

before implementing mandatory home incarceration and electronic monitoring in lieu of
traditional imprisonment, and those factors include but are not limited to determinations
made with regard to the type of offender who may be ordered to serve his sentence through
home incarceration, the cost and feasibility of implementing such a system, the impact on
the Department of Public Safety and Corrections, sheriffs, local governing authorities, and
the taxpayers of this state, and the potential impact of home incarceration on recidivism and
an offender's ability to successfully reenter society.

THEREFORE, BE IT RESOLVED THAT the Louisiana Legislature does hereby

direct the Louisiana Sentencing Commission to study the feasibility of requiring an offender
to serve his term of imprisonment through home incarceration with the use of electronic
monitoring and to report its findings to the legislature prior to the convening of the 2013
Regular Session of the Legislature of Louisiana.
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TEAM ONE FINAL REPORT
Louisiana Sentencing Commission
Front End Committee
Fines, Fees, and Court Costs
July 8, 2013

Team One Members

Jason Ard, Livingston Sheriff

Frank J Borne Jr, Jefferson Parish Clerk of Court
Mark Dumaine, 19th JDA (EBR) (Co-chair)
Darcy Griffin, Jefferson Parish Clerk of Court
Julie Kilborn, LPDB (Co-chair)

Hon. Ellen Shirer Kovach, 24th JDC

Hon. John J. Molaison, Jr., 24th JDC

Ronald Morse, Livingston Sheriff

Hon. William Morvant, 19th JDC

Gary Parker, Caddo Sheriff

Hon. Jimmie C Peters, La. 3rd Circuit Court of Appeal
Hon. J. Christopher Peters, 28th JDC

Debbie Rutledge, DOC

Carla Smith, Orleans Criminal Court

Elisa Stephens, 19th JDC

Keith Wilson, DOC

Executive Summary

Team One was chartered with examining four (4) potential areas for improvement
in the collection of fines, fees, and costs by the courts. Their primary recommendation,
after surveying fines, fees, and costs collection processes around the state, is that the
Supreme Court, through its Judicial Council, should adopt and maintain a unified fines,
fees, and costs database to serve as a common reference point for all courts. A secondary
recommendation is that each district court should begin to examine ways to implement
systems to assess collection rates as a function of the amount assessed of each individual
defendant versus the amount collected from each individual defendant.

Team One Objectives

1. How are criminal fines, fees, and court costs collected and what is a successful
collection rate?

2. What is the impact of criminal fines, fees, and court costs for successful
probation/parole?

3. What are some system benefits achieved by eliminating, reducing, or unifying
fines, fees, and court costs?

4. What are the needs for draft legislation?



Team One Recommendations

1. How are criminal fines, fees, and court costs collected and what is a successful
collection rate?

Team One surveyed the collection processes of district courts and municipal
courts. The actual collection process deviates significantly from parish to parish,
although in most district courts, the actual payment of fines, fees, and court costs is
received by the Sheriff and distributed to the many agencies by the Sheriff. This process
is in conformance with R.S. 13:848.1 (2011):

The sheriff, clerk, marshal, or other agency or office
whose duties include receiving court fines, fees, costs,
assessments, and forfeitures for courts within their
jurisdictions shall disburse all sums due on a monthly basis
and shall provide an itemized detail of the sources of the
sums.

As far as Team One could determine, no court system was able to report a
"collection rate." The parish perhaps closest to achieving this goal may be Jefferson
Parish where a collection office has been established. See
http://www.24jdc.us/collections.asp. Some of the barriers to determining court collection
rates are the lack of available information concerning the assessment of fines and fees
actually imposed upon defendants. While some district courts can report what they have
actually collected, few can account for collections at the level of the individual defendant.
No court appears to measure what is actually collected against what was originally
assessed.

TEAM ONE RECOMMENDATION: District Courts should each begin to develop
systems that capture not only the actual amount of fines and costs collected from each
defendant, but also the original amount assessed for each defendant. This would enable
each court to develop an actual rate of collection and track improvements in this rate over
time. No legislation is required to enact this recommendation.

2. What is the impact of criminal fines, fees, and court costs on successful
probation/parole?

Keith Wilson, DOC/Probation and Parole, surveyed 21 Probation and Parole
offices around the State to develop the attached spreadsheet. (Attachment 1). There
appears to be little consistency in collection methodology by the offices and little concern
expressed in this survey that this lack of consistency is affecting collection rates.
Essentially judges and probation officers address a defendant's inability to pay on a case-
by-case basis, terminating parole or probation supervision when, under the facts the case,



the defendant has shown a good faith effort to pay any costs owed or extending
supervision when, in the opinion of the court, the defendant requires additional time to
pay his court ordered costs.

TEAM ONE RECOMMENDATION: No conclusion can be drawn for the survey of
court collection practices as impacting on probation and parole supervision, other than
the courts seem satisfied with current practices.

3. What are some system benefits achieved by eliminating, reduction. or unifying fines.
fees. and court costs?

Team One members collected fines and fees schedules and assessment forms
from a variety of district and municipal courts, The variances between these forms have
lead to Team One's recommendation to unify all state statute fines, fees, and costs in one
place. At this point in time, there is no one place for a court administrator, clerk, or other
person, including a citizen, to see what the legislature and the courts have authorized for
collection. The absence of a single point of reference multiplies the work required by
each court to develop and maintain its own system for the assessment of fines and fees.
Team One was able to gather all known statutory fines, fees, and costs into a prototype
web-based ("Goggle") database that could be maintained, exported, and imported by any
user. ( Attachment 2) Such a database could serve as a much needed point of reference
by all courts. Team One did review the 275 statutes to assess the relatedness of each
statute to funding court processes and determined that this tool could be used in such a
fashion. Team One, however, did not believe that this team was the appropriate body to
make formal recommendations concerning 'relatedness' when there is a Judicial
Committee chartered to do such that would likely have its own recommendations. Sce
R.S. 13:62 and the Judicial Council General Guidelines of the Standing Committee to
Evaluate Requests for Court Costs and Fees.

(http://www.lasc.org/la_judicial entities/Judicial Council/CourtCostGuidelines.pdf).

TEAM ONE RECOMMENDATION: The Judicial Council should adopt and maintain a
single point of reference database of statutory fines, fines, and costs for use by all of the
courts in the state. A similar example can be found at the website of the North Carolina
Supreme Court at www.nccourts.org/Courts/Trial/Costs/Default.asp. Team One also
noted that the Louisiana Supreme Court has exercised judicial supervision over fines,
fees, and costs in at least two noteworthy decisions. In Safety Net v. Segura, 692 So.2d
1038, 96-1978 (La. 4/8/97), the Court held that a fee imposed on criminal proceedings to
fund a family violence shelter was an unconstitutional tax as it was unrelated to the
administration of justice. Also, in State v. Lanclos, 980 So.2d 643, 07-0082 )(La. 4/8/08)
the Court held that a traffic fee assessed for the benefit of the Greater New Orleans
Expressway Commission was unconstitutional as "police salaries [and equipment are] too
far altenuated from the 'administration of justice.” Jd. at 654.




4. What are the needs for drafi legislation?

Team One did not identify any needs for draft legislation, given the cases and
statutes referenced above.

Attachments

1. P&P survey of fees, fines, court costs
2. Prototype database of statutory fees, fines, and court costs.
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APPENDIX C

Legislative Acts related to 2013 Term of the
Louisiana Sentencing Commission



11
12
13
14

15

ENROLLED
Regular Session, 2013 ncT “ 24“
0.
HOUSE BILL NO. 189

BY REPRESENTATIVE GAINES

Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

AN ACT
To amend and reenact R.S. 14:27(D)(2)(c)(i), relative to the attempt to commit theft; to
amend the threshold amount of the taking relative to persons who attempt to commit
the crime of theft; and to provide for related matters,
Be it enacted by the Legislature of Louisiana:
Section 1. R.S. 14:27(D)(2)(c)(i) is hereby amended and reenacted to read as
follows:
§27. Attempt; penalties; attempt on peace officer; enhanced penalties

* #* "

D. Whoever attempts to commit any crime shall be punished as follows:

* # #*

2)

(e)(i) If the offense so attempted is theft of an amount not less than three five
hundred dollars nor more than five thousand dollars, he shall be fined not more than

five hundred dollars, imprisoned for not more than one year, or both.

* * L]

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:

Page 1 of 1
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HOUSE BILL NO. 349

BY REPRESENTATIVE PRICE
Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

AN ACT

To amend and reenact R.S. 14:110(B)(1), relative to the crime of simple escape; to provide
relative to simple escape by a participant in a work release program; to provide for
sentencing for the crime of simple escape by participants in a work release program;
and to provide for related matters.

Be it enacted by the Legislature of Louisiana:
Section 1. R.S. 14:110(B)(1) is hereby amended and reenacted to read as follows:
§110. Simple escape; aggravated escape

* # *
B.(1) A person who is participating in a work release program as defined in

Paragraph A€2) (A)(2) of this Section and who commits the crime of simple escape

shatt may be imprisoned with or without hard labor for not less than six months nor

more than one year amd-my-such-sentenceshattnotrumeoneumrentty-withanyother

sentence.,
* * ¥
SPEAKER OF THE HOUSE OF REPRESENTATIVES
PRESIDENT OF THE SENATE
GOVERNOR OF THE STATE OF LOUISTANA
APPROVED:

Page 1 of 1
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HOUSE BILL NO. 424

BY REPRESENTATIVE LOPINTO

Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

1 AN ACT
2 To amend and reenact R.S. 13:5304(0), R.S. 14:98(D)(1)(a), (E)(1)(a), and (K)(3)(a), R.S.
3 32:667(A)(2) and (3), (B)(introductory paragraph), (D)(1), (H)(3), and (I)(1)(a) and
4 (b) and 668(A)(introductory paragraph) and to enact R.S. 14:98(D)(4) and (EX5),
5 relative to operating a vehicle while intoxicated; to provide relative to the eligibility
6 for participation in a drug division probation program by persons convicted of a third
7 or subsequent offense of operating a vehicle while intoxicated; to provide relative
8 to the sentencing of persons convicted of a third or subsequent offense of operating
9 a vehicle while intoxicated; to provide relative to driver's licenses; to extend the time
10 period within which to request an administrative hearing regarding a driver's license
11 suspension after an arrest for operating a vehicle while intoxicated; to provide with
12 respect to installation of ignition interlock devices in motor vehicles owned by
13 certain persons; to provide for procedures following revocation or denial of license;
14 and to provide for related matters.
15 Be it enacted by the Legislature of Louisiana:
16 Section 1. R.S. 13:5304(0) is hereby amended and reenacted to read as follows:
17 §5304. The drug division probation program
18 * * *
19 0.(1) The provisions of Code of Criminal Procedure Article 893(A) and (D)
20 which prohibit the court from suspending or deferring the imposition of sentences
21 for violations of the Uniform Controlled Dangerous Substances Law or for violations
22 of R.S. 40:966(A), 967(A), 968(A), 969(A), or 970(A) shall not apply to
23 prosecutions in drug division probation programs as authorized by this Chapter.
Page 1 of 7
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HB NO. 424 INROLLED

1 2) The minimum mandatory sentence provided for in R.S. 14:98(D)(1) and
2 E ich s erwise be imposed without benefit of probation, parole, or
3 suspension of sentence, may be suspended if the offender is prosecuted in a drug
4

5 Section 2. R.S. 14:98(D)(1)(a), (E)(1)(a), and (K)(3)(a) are hereby amended and

6 recnacted and R.S. 14:98(D)(4) and (E)(5) are hereby enacted to read as follows:

7 §98. Operating a vehicle while intoxicated

8 m :n *

9 D.(1)(a) On a conviction of a third offense, notwithstanding any other
10 provision of law to the contrary and regardless of whether the offense occurred
11 before or after an earlier conviction, the offender shall be imprisoned with or without
12 hard labor for not less than one year nor more than five years and shall be fined two
13 thousand dollars. ©ne Except as provided in Paragraph (4) of this Subsection, one
14 year of the sentence of imprisonment shall be imposed without benefit of probation,
15 parole, or suspension of sentence. The court, in its discretion, may suspend all or
16 any part of the remair’clg_;q_f the sentence of imprisonment. If any portion of the
17 sentence is suspended, except for a suspension of sentence pursuant to the provisions
18 of Paragraph (4) of this Subsection, the offender shall be placed on supervised
19 probation with the Department of Public Safety and Corrections, division of

20 probation and parole, for a period of time equal to the remainder of the sentence of
21 imprisonment, which probation shall commence on the day after the offender's
22 release from custody.

23 * * *

24 4) _ Notwithstanding the provisions of Subparagraph (1)(a hi
25 Subsection, the one-year period described in Paragraph (1) of this Subsection which
26 shall otherwise be imposed without the benefit of probation, parole, or suspension
27 of sentence, may also be suspended if the offender is accepted into a drug division
28 robati ram pursuant to R.S. 13:5301 et seq. The provisions of Paragraph (2
29 fthis ion shal be applicable to any offender whose sentence is served

Page 2 of 7
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HB NO. 424 ENROLLED

with the benefit of probation. parole, or suspension of sentence pursuant to the
provisions of this Paragraph.

E.(1)a) Except as otherwise provided in Subparagraph (4)(b) of this
Subsection, on a conviction of a fourth or subsequent offense, notwithstanding any
other provision of law to the contrary and regardless of whether the fourth offense
occurred before or after an earlier conviction, the offender shall be imprisoned with
or without hard labor for not less than ten years nor more than thirty years and shall
be fined five thousand dollars. Fwe Except as provided in Paragraph (5) of this
Subsection, two years of the sentence of imprisonment shall be imposed without
benefit of parole, probation, or suspension of sentence. The court, in its discretion,

may suspend all or any part of the remainder of the sentence of imprisonment. Ifany

portion of the sentence is suspended, except for a suspension of sentence pursuant
to the provisions of Paragraph (5) of this Subsection, the offender shall be placed on

supervised probation with the Department of Public Safety and Corrections, division
of probation and parole, for a period of time not to exceed five years, which
probation shall commence on the day after the offender's release from custody.

* * %

5)a)__ Notwithstandi rovisions of Subparagraph (1)(a) of this

Subsection, the two-year period described in Paragraph (1) of this Subsection which
shall otherwise be imposed without the benefit of tion, or suspension
of sentence may also be suspended if the offender is accepted into a drug division
probation program pursuant to R.S. 13:5301 et seq. The provisions of Paragraph (2)
of this Subsection shall also be applicable to any offender whose sentence is served
with the benefit of probation, parole. or suspension of sentence pursuant to the

provisions of this Subparagraph.

If the offender has previously participated in a dr ivisi

program pursuant to the provisions of Paragraph (D)(4) of this Section, the.offender
shall not be eligible to serve his sentence with the benefit of probation, parole. or

uspe of sentence pursuant to the provisions of Subparagraph f thi

Paragraph, but shall be imprisoned at hard labor for not less than ten nor more than

Page 3 of 7
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thirty years, and at least three years of the sentence shall be imposed without benefit
of suspension of sentence, probation, or parole.

# #* o

(3)(a) Notwithstanding the provisions of Paragraph (1) of this Subsection
and R.8. 32:414(D)(1)(b), upon conviction of a third or subsequent offense of the
provisions of this Section, any motor vehicle, while being operated by the offender,
shall be equipped with a functioning ignition interlock device in accordance with the
provisions of R.S. 15:306. The ignition interlock device shall remain installed and
operative until the offender has completed the requirements of substance abuse

treatment and home incarceration, or, if applicable, the requirements of the drug
under pursuant to the

provisions of Subsections D and E of this Section.

Section 3. R.S. 32:667(A)(2) and (3), (B)(introductory paragraph), (D)(1), (H)(3),

and (I)(1)(a) and (b) and 668(A)(introductory paragraph) are hereby amended and reenacted

to read as follows:

§667. Seizure of license; circumstances; temporary license

A. When a law enforcement officer places a person under arrest for a
violation of R.S. 14:98, R.S. 14:98.1, or a violation of a parish or municipal
ordinance that prohibits operating a vehicle while intoxicated, and the person either
refuses to submit to an approved chemical test for intoxication, or submits to such
test and such test results show a blood alcohol level of 0.08 percent or above by
weight or, if the person is under the age of twenty-one years, a blood alcohol level
of 0.02 percent or above by weight, the following procedures shall apply:

# * »
(2) The temporary receipt shall also provide and serve as notice to the person

that he has not more than fifteen thirty days from the date of arrest to make written

Page 4 of 7
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request to the Department of Public Safety and Corrections for an administrative
hearing in accordance with the provisions of R.S. 32:668.

(3) In a case where a person submits to an approved chemical test for
intoxication, but the results of the test are not immediately available, the law
enforcement officer shall comply with Paragraphs (1) and (2) of this Subsection, and
the person shall have fifteen thirty days from the date of arrest to make written
request for an administrative hearing. If after thirty days from the date of arrest the
test results have not been received or if the person was twenty-one years of age or
older on the date of arrest and the test results show a blood aleohol level of less than
0.08 percent by weight, then no hearing shall be held and the license shall be
returncd without the payment of a reinstatement fee. If the person was under the age
of twenty-one years on the date of arrest and the test results show a blood alcohol
level of less than 0.02 percent by weight, then no hearing shall be held and the
license shall be returned without the payment of a reinstatement fee.

* L *®

B. If such written request is not made by the end of the fifteen=day thirty-day

period, the person's license shall be suspended as follows:
" * *

D.(1)  Upon receipt of a request for an administrative hearing, the
Department of Public Safety and Corrections shall issue a document extending the
temporary license, which shall remain in effect until the completion of administrative
suspension, revocation, or cancellation proceedings. The Department of Public
Safety and Corrections shall forward the record of the case o the division of
administrative law for a hearing within sixty days of the dateofarrest receipt of the
written re t for an administrative heari

H.

(3) Paragraph (1) of this Subsection shall not apply to a person who refuses
to submit to an approved chemical test upon a second or subsequent arrest for R.S.

14:98 or +4:98+ 98.1, or a parish or municipal ordinance that prohibits driving a

Page 5 of 7
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motor vehicle while operatingarvehiele intoxicated. However, this Paragraph shall
not apply if the second or subsequent arrest occurs more than ten years after the prior
arrest.

L(1) In addition to any other provision of law, an ignition interlock device
shall be installed in any motor vehicle operated by any of the following persons
whose driver's license has been suspended in connection with the following
circumstances as a condition of the reinstatement of such person's driver's license:

(a) Any person who has refused to submit to an approved chemical test for
intoxication, after being requested to do so, for a second viotation arrest of R.S.
14:98 or 98.1 or a parish or municipal ordinance that prohibits operating a vehicle
while intoxicated and whose driver's license has been suspended in accordance with
law.

(b) Any person who has submitted to an approved chemical test for
intoxication where the results indicate a blood alcohol level of 0.08 percent or above
and whose driver's license has been suspended in accordance with the law for & an
violation arrest occurring within five years of the first viotation arrest.

* * #
§668. Procedure following revocation or denial of license; hearing; court review;
review of final order; restricted licenses

A. Upon suspending the license or permit to drive or nonresident operating
privilege of any person or upon determining that the issnance of a license or permit
shall be denied to the person, the Department of Public Safety and Corrections shall
immediately notify the person in writing and upon his request shall afford him an
opportunity for a hearing based upon the department's records or other evidence
admitted at the hearing, and in the same manner and under the same conditions as is
provided in R.S. 32:414 for notification and hearings in the case of suspension of

licenses, except that no law enforcement officer shall be compelled by such person
to appear or testify at such hearing and the there shall be a rebuttable presumption

that any inconsistencies in evidence submitted by the department and admitted at the
hearing shall be strictly construed in favor of the person regarding the revocation,
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suspension, or denial of license. The scope of such a hearing for the purposes of this

Part shall be limited to the following issues:
Ed * &

Section 4. The Department of Public Safety and Corrections, public safety services,
may promulgate rules and regulations pursuant to the Administrative Procedure Act and
subject to the oversight of the House and Senate committees on transportation, highways,
and public works, as are necessary to implement the provisions of Section 3 of this Act.

Section 5. This Act shall become effective upon signature of the governor or, if not
signed by the governor, upon expiration of the time for bills to become law without the
signature of the governor, as provided by Article 111, Section 18 of the Constitution of
Louisiana. If vetoed by the governor and subsequently approved by the legislature, this Act

shall become effective on the day following such approval.

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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0.
HOUSE BILL NO. 442

BY REPRESENTATIVE LOPINTO

Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

AN ACT
To amend and reenact R.8. 13:5304(B)(1)(a) and to enact Subpart 7 of Part II of Chapter 5
of Title 15 of the Louisiana Revised Statutes of 1950, to be comprised of R.S.
15:574.61 and 574.62, 1o enact Code of Criminal Procedure Articles 903 through
903.3, and to repeal R.S. 13:5304(B)(10)(d) and (f), relative to sentencing of certain
offenders convicted of certain violations of the Uniform Controlled Dangerous
Substances Law; to authorize the development of a substance abuse probation
program within the Department of Public Safety and Corrections; to authorize the
Department of Public Safety and Corrections to enter into cooperative endeavors or
contracts to provide for substance abuse treatment programs; to provide for
eligibility for participation in the program; o provide for a court-ordered substance
abuse evaluation to determine suitability for participation in the program; to provide
for the suspension of certain criminal sentences and court-ordered participation in
the program; to provide for rulemaking; to provide for the payment of certain costs
by the defendant; to provide for alternative methods of payment of indigent
defendants; to enact the Substance Abuse Conditional Release Act; to provide for
substance abuse conditional release; to provide for parole supervision following
completion of the substance abuse conditional release program; to provide for the
duration of the substance abuse treatment program within the Department of Public
Safety and Corrections; to provide for eligibility for substance abuse conditional
release; to provide for an addiction disorder assessment and a mental health

screening to determine suitability for the program; to provide for criteria for removal
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from participation in the program; to provide for the consequences of failure to
complete the substance abuse probation program or the substance abuse conditional
release program; to modify disqualification criteria for the drug division probation
program; to provide with respect to eligibility criteria for participation in the drug

division probation program; and to provide for related matters.

Be it enacted by the Legislature of Louisiana:

Section 1. Code of Criminal Procedure Articles 903 through 903.3 are hereby

enacted to read as follows:

Art. 903, Substance a bation program; authorization

A. The secretary of the Department of Public Safety and Corrections is

authorized to establish a substanc robation program within the department

B. The program shall provide substance abuse counseling and treatment for

defendants se to substance abuse probation pursuant e provisions of

Article 903.2 of this Code

C. The department may enter into cooperative endeavors or contracts with

t nt of Health and Hospitals, traini ilities, and service providers to
rovide for tance abuse treatment and counseli nts participatin
in the program.

D. The department shall adopt rules and guidelines as it deems necessary for
the administration and implementation of this program.

5. The provisions of thi icle shall be implemented only to the exten

1ds are available within t ent for this purpose and to the ext

consistent with available resources and appropriate classification criteria,
Article 903.1. Substance abuse probation program; eligibility

A. In order to be eligible for the substance abuse probation program, the
defendant shall not be excluded from participation pursuant to the provisions of
Paragraph B of this Article and shall be charged with any of the following offenses:

1) Felony possession of a controlle us substance as defined in R.S.
40: 967(C 8(C). or 96 ;
Page 2 of 9

CODING: Words in strockthrough type are deletions from existing law; words underscared
are additions.



11
12
13

14

16
17
18
19
20
21
22
23
24

26
27
28
29
30

HEB NO. 442 ENROLLED

xcept as provided in Subparagraph f this Paragraph session
with intent to distribute a controlled dangerous subst as _defined in R
40:966(A), 967 G8(A), or 969(A the offense involves less than twenty-
Possession with i to distribute marij

as defined i . 40:966(A) w the offense inv s than one poun
marijuana or synthetic cannabinoids.

B. The provisi this Article shall not apply to any defendant who has
cen convicted of a crime of violence as defined i 14:2(B)ora ense as

defined in R.S. 15:541. or any defendant who hasg participated in or declined to
participate in_a drug division probation program as provided for in R.S. 13:5301 et

seq.

.903.2. Substa se probation; sentenci

. Notwith i other provision the contr: t shall
suspe ntence and order an eligible defendant t icipate in a substan se
probation program provided by the department pursuant to Article 903 of this Code
if the district att rees that the defen hould be sent to a substance
abuse probation and the court finds all of the following:

1)_The court h on _to belicve th defendant suffers from an
addiction to a controlled s substance.

The defendant is li to respond to the substance tion

program,

3) The availabl e abuse probation program is appropriate to meet
tl f the defendant

4) The defendant t pose a threat to the community. and it is in the

best interest of justice to provide the defendant with treatment as opposed to

incarceration or other sanctions.

B.(1 court shall order the department to assi authorized evaluat
to prepare itability report. The suitability report ineate the natu
degree of the treatment necessary to address the defendant's drug or aleohol
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ependency or addiction reasonable availability of such treatment, and the
defendant's appropriateness for the program. The district attorney and the

defendant's attorney shall have an opportunity to provide relevant information to the
evaluator to be included in the report.

2} The authoriz aluator shall examine the defendant. usin dardized

testi d evaluation pr and shall provide to the court and t istrict
attorneyt ts of the examinati evaluation along with its recommendati
as to whether tl endant is a suitabl idate for the subst abuse probation
program.

3) If the court determines that the de nt should be ed in the
substance abuse probati ram. the court sh end the execution of the
ent d place the defen n_supervised probation under the te d
conditions of the substance abuse probation program.

4) The defen shall be requir icipate in alcohol rug testin
t his own expense, unless the court determines t e is indigent. If the court
determines that the defendant is indigent, it may or defendant t n
supervised work for the benefit of th unity in lieu of paying all or a part of the
costs related to t and alcohol testing, The work shall be performed for and
under the supervising authority of a_parish, municipality, or other political
subdivision or agenc ¢ state or a charit. nization that ren ervice to

e community or its residents,

. If the judg ils to make all terminations provided for in

Paragraph A of this Article, or if the district attorney does not agree that the
defendant should be sentenced to substance abuse probation. the court shall impose

the appropriate senten vided by law
D.(1) If the d t violates any condition of his probati if the
nt would benefit fr djustment to the probation or treatmen m
the defendant. the treatmen isor, the probation officer, the district
rt t, on its own moti ile a motion t ify the terms an
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of the probation or file a_mation to revoke the defendant's probation. After a
contradictory hearing on the motion, the court may do either of the following:
(a) Modify the conditions of prabation, including ordering the defendant to

articipate i rug division probation pr wsuant to R.S. 13:5301 et se
b) Revoke t dant's probation and execute the sentence.

(2) A defendant placed on probation pursuant to the provisions of this Article

sh > subject to the administrativ i ovided for in Arti f thi
Code
If th ndant's probation is revoked, t fendant shall be requir

to serve the suspe; entence and shall receive credit for time served in an

correctional facility for commission of the crime as otherwise allowable by law.
E. The provisions of Article 893(A) and (E)1)(h) of this Code which

rohibit the court from suspending or ing the imposition of sentences fo
violation ifo ontrolled Dan ces Law or for violati
of R.S. 40:966(A), 967(A), 968(A). 969(A), or 970(A) shall not apply to defendants
otherwise meet the eligibili iteria for substance abu i rogram
as authorize this Article.

F. The provisions of this Articl be construed to limit the it

of the court to defer a sentence for a violation of the Uniform Controlled Dangerous
Substances Law as otherwise provided by law,

Art. ; t buse treatment ram;
A 0 is placed under th 151 f the substan
robation pr all pay the cost of the treat rogram to which he i

assigned and the cost of any additional supervision that may be required to the extent
of his financial resources as determined by the substance abuse treatment program,
B. Ifthe defendant does not have the financial resources to pay all the related

costs of the probation program, the court may do either of the following:

1) To the extent ticable, arranpe for the defi to be assigned to a
treatment program fund ate or federal pov |
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2) With the recomme i the treatment program, order t nt

to perform supervised work for the benefit of the community in lieu of paying all or

e costs related to his treatment and ervision. The work shall be

performed for and under the supervising authority of a parish, municipality. or other

olitical subdivision or age : itable izati ders

service to the community or its residents

Section 2. Subpart 7 of Part 1T of Chapter 5 of Title 15 of the Louisiana Revised

Statutes of 1950, comprised of R.S. 15:574.61 and 574.62, is hereby enacted to read as

follows:

(7} SUBSTANCE ABUSE CONDITIONAL RELEASE

§574.61. Short title

This Subpart may be referred to and may be cited as the "Substance Abuse

nditional Re e Act”,

574.62 1 conditional release
A. The secretar he Department of Public Safet; eclions is

hereby authorized to release an offender sentenced to the custody of the department

to_intense parole supervision as provided in R.S, 15:574.4.4, if the offender meets

certain requirements provided for in this Section and meets the requirements of any
rules orregulations adopted by the secretary in accordance with the provisions of this

Section.

B. _An offender shall be eligible for conditional r rsuant to the
provisions of this Section if all of the following conditions are met;

1) The offender is willing to participate in the pr

2) The offender has been convicted and is servin ce for a first or
second offense possession or possession with the intent to distribute a controlled
dangerous substanc by Part X of Chapter 4 of Title 4 Louisiana

3) The offender has n ictions for a crime of violence efi

.S, 14:2 or a sex 1 L15:541.
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4) The offe as not previ been released pursuant to the provisi
of this Section.
The offender has served at least tw rs in actual physical custodv and

is within one vear of his projected release date.

C.(1)_If the offender meets the criteria set forth in Subsection B of this

ion, the offender uired t o an addiction di I assessment

an la] health screeni ich shal viewed by the of the

department and considered by the secretary in determining the offender's suitability
to participate in the treatment program. In determining suitabil ity the secretary shall
consider all of the following:

a) Whether offender's rele ay pose a dange he general publi

or to an individual. In making this determination, the secretary shall consider all of
the following:

i) The nder's involy in any gan tivity during the offe
term of imprisonment,
ii) The offender’ tody classification as defined by th artment.

iii) The risk of viol associated with the offender's releas

iv) The availability of ient supervision resources as determi the
secrefary.

b) Whether the offender h itable relea n. _In evaluating the
release plan. the secretary shall consider all of the following:

iy P ercare

ii) Availability of community-based chemical ncy treatment

iii) O n. ortunities for gainful employment.
(iv) An approved residence plan.

2) Ifthe offender meets the criteria set forth in Subsection B of this Section

and the secretary determines that the offender is suitable to participate in the

ram. the offender shall be require articipate in_an_addiction disorde

nt program within a facility a ved by the depart that meets t

standards adopted by the secretary or such other program as indicated by the
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e 's risk and needs assessment tool. Th I last for not less than
sixt e than one hundred twenty days.
D. The secretary may remove any offender from the program for any of the
following:
The offender committed a violati t es of the program.
2 (= committed a criminal offen viol epartment
disciplinary rules while in the program
(3) The offender presents a risk to himself or others.
E. If the offender fails to successfi ete the program or is removed
rogram pursuant to Subsection D of thi tion, he shall be required to

serve the remainder of his sentence as originally imposed. The offender shall not

lose an ime carned during his participation in the ram
F. If the offender s lv completes the propram, the secret

vided in R.S. 15:574.4.4 an

se the offender to intense

offender to certain additional conditi imposed the secreta
pursuant to the provisions of this Section.
G. Prior to the of ! e pursuant to the provisions of this Secti

the offender shall sign a written agreement to comply with all requirements of R.S.

other conditions imposed b

cretary pursuant to the provisions of thi ion.

.(1) As a condition of the offender's release pursuant to the provisions of

is Section, the secretary shall require t o submit to random drug and
testing and electronic_monitorin termined to be necessary by the
secretary,
(2) If determined by the secretary to be necessary, the secretary may require
i ender to participate in further substanc sc treatment while on release
pursuant to the provisions of this Section. The offender shall be required to bear the
cost ) treatment.
secretary may impose any other iti ccessary to
ac isl r0als of this Section.
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I. When an offender is released pursuant to the provisions of this Secti e
shall be released as if released on parole and shall be subject to the provisions
relative to parole including R.S. 15:574.4.4 et seq.
J. The secretary of the department is hereby authorized to establish rules and
regulations to provide for the administration of this Section.

Section 3. R.S. 13:5304(B)(1)(a) is hereby amended and reenacted to read as
follows:
§5304. The drug division probation program
m > #

B. Participation in probation programs shall be subject to the following
provisions:

(1) The district attorney may propose to the court that an individual
defendant be screened for eligibility as a participant in the drug division probation
program if all of the following criteria are satisfied:

(a) The individual is charged with a violation of a statute of this state relating
to the use and possession of or possession with intent to distribute any narcotic
drugs, coca leaves, marijuana, stimulants, depressants, or hallucinogenic drugs, or
where there is a significant relationship between the use of alcohol or drugs, or both,
and the crime before the court.

u- * "
Section 4. The provisions of Section 1 of this Act shall become null, void, and have
no effect on August 1, 2016, and thereafier.

Section 5. R.S. 13:5304(B)(10)(d) and (f) are hereby repealed in their entirety.

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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SENATE BILL NO. 94
BY SENATOR NEVERS

Prefiled pursuant o Article III, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

AN ACT

To enact Chapter 1-B of Title 15 of the Louisiana Revised Statutes of 1950, to be comprised
of R.S. 15:325 through 327, relative to sentencing by courts and judicial procedure;
to provide relative to the Twenty-Second Judicial District Court; to provide certain
sentencing procedures and policies for such district court divisions; to provide for
the development and use of an assessment tool and evaluation report for sentencing
purposes; to provide certain terms, conditions, procedures, and requirements; and to
provide for related matters.

Be it enacted by the Legislature of Louisiana:
Section 1. Chapter 1-B of Title 15 of the Louisiana Revised Statutes of 1950,

comprised of R.S. 15:325 through 327, is hereby enacted to read as follows:

Chapter 1-B. SENTENCING POLICY: USE OF RISK AND NEEDS

A ENT AND EVA TION TOOL

325. Twenty- nd Judicial District Court: sentencing polic

It is the sentencing policy of the Twenty-Second Judicial District Court
that the primary objective of sentencing shall be to maintain public safety, hold

enders accountable, reduce recidivism and crin

ential outcomes for those offenders who ar tenced. Reduction

recidivism and criminal behavior is a key measure of the performance of the

criminal justice system,
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326. Administr of assessment tool and evaluation repor
A. For purposes of this Chapter, after January 1, 2014, all eriminal
divisions within the Twenty-Second Judicial District Court shall use a single
validated risk and needs assessment tool prior to sentencing an adult offender,

. Thea ment tool shall be administer t the time of arraignment

by trained and certifi ersonnel within the court's misdem robation
office. However, upon the court's own motion or by metion of defense counsel,
for good cause shown, the court may order the administration of a subsequent
assessment. An evaluation report shall be prepared based upon the findings of

the assessment tool.

. _The evaluation report shall be made available to the court and
defense counsel i initial pretrial conference, but therwise
ain confidential and kept as part of the record under court seal.

D. The district court shall develop policies and protocols no later than

January 1, 2014, regarding the administration and u he assessment tool

and evaluation reports pursuant to this Chapter. These policies shall include

confidentiality periods, maintaining the integrity of the assessment tool,
training, and data collection and sharing among affected entities. The Twenty-

Second Judicial District Court is authorized to provide funding for any expenses
related to the administration and use of the assessment tool and evaluation

reports,

§327. Use of assessment tool and report

A. The validated risk and needs assessment tool and evaluation report

shall be utilized by the sentencing court at the pretrial stage when determining
an appropriate sentence, in order to evaluate the defendant's risk of committing

futur: enses and to reduce the recidivism of t fendant. In determining

an appropriate sentence, the sentencing court shall consider the results of the
defendant's risk and needs assessment included in the evaluation report,

together with the likely impact of a possible sentence on the reduction of

tenti ture criminal behavior of the defendant.
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The assessment tool an luation report may also be d to
determine eligibility or suitability of the defendant for any available specialty
court.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA
APPROVED:

Page 3 of 3
Coding: Words which are struck-through are deletions from existing law;

words in boldface type and underscored are additions.



